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COST OF LIVING—UP. The Consumer Price Index shot above the 
128 per cent mark for the first time in history in July, reaching 128.1 by the 
end of the month. The July figure was up .5 per cent from June, the largest 
monthly increase since October of last year. The Bureau of Labor Statistics 
pinpointed an increase in food prices as the primary cause of the substantial 
rise. 

The Commissioner of the BLS, Ewan Clague, has announced that the 
1947-1949 base for the Consumer Price Index will be scrapped in January. 
The three-year period 1957-1959 will be substituted as 100 on the Index. 

CONSUMER CREDIT—UP. In June, consumer credit outstanding was 
up $400 million to $54.8 billion on a seasonally adjusted basis. 

GROSS NATIONAL PRODUCT—UP. A marked shift from inventory 
liquidation to accumulation helped GNP reach 516.1 at the end of the second 
quarter, according to final figures from the Department of Commerce. Other 
factors which boosted GNP to this all-time high figure included increased 
demand for new automobiles and residential construction and continued 
expansion in government purchases and consumer services. 

PERSONAL INCOME—UP. By the end of July, personal income had 
reached another record high. A stepped-up rate of payment of the National 
Service Life Insurance dividend and increased labor income brought total 
personal income to $421.8 billion. 

INDUSTRIAL PRODUCTION—UP. A new peak was reached in 
industrial production, also, according to the Federal Reserve System. ‘The 
July record put production at 112.4 per cent of the 1957 level on a seasonally 
adjusted annual rate basis. 

MANUFACTURING WAGES AND HOURS—UP. The average 
workweek of production workers in manufacturing establishments edged up 
slightly to 40.1 hours in July. This represented an increase of one-tenth of 
an hour over the June average. There was no change in average hourly earn- 
ings during July. The figure remained at $2.35 an hour, some six cents higher 
than in July, 1960. Average weekly earnings declined slightly to $94. 

STOCK PRICES—UP. The prices of 300 common stocks fell off during 
the early part of July, but the slump hit bottom July 21 and began moving 
up again. By the middle of August, stock prices had reached a record peak 
of 137.7 per cent (1957-1959 = 100). Likewise, yields on U.S. government 
securities trailed off early in July, but were on the upswing last month. 

CONSTRUCTION—UP. Increased outlays for both private and pub- 
lic construction led the way to a substantial increase in new construction 
expenditure. The seasonally adjusted annual rate rose to $58.7 in July, an- 
other new high. A sharp advance in military facilities building was primarily 
responsible for the rise. 

UNEMPLOYMENT—UNCHANGED. With most other sectors of the 
economy reaching record levels during the month of July, unemployment 
dropped by more than 400,000, but the seasonally adjusted percentage remained 
at 6.9 per cent of the total labor force. By the end of the month, there were 
approximately 4.9 million unemployed persons in the United States. 
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Social and Economic Aspects 
of Automation 


By EWAN CLAGUE 


The author is Commissioner of the Bureau of Labor Statistics of the 
U. §. Department of Labor. This paper was delivered before the Joint 
Automatic Control Conference at the University of Colorado in June. 
Mr. Clague discusses some of the public and private programs deal- 
ing with the step-child of automation—structural unemployment. 


EVENTY-FIVE YEARS AGO the printing trades were among 

the most highly skilled and highly paid in American industry. 
They enjoyed a relatively high economic status; they were about as 
highly organized as any of the trades at that time and they were 
enjoying the fruits of prosperity in an expanding industry. 

Then the Linotype machine became a practical printing tool, 
which made it possible for printing establishments to displace thou- 
sands of highly skilled tradesmen. The story was described in detail 
by Professor George E. Barnett of Johns Hopkins University in a 
book titled Machinery and Labor, published in 1926: 

“In 1887, typesetting was essentially the same art as in the six- 
teenth century. While other branches of the printing trade had been 
revolutionized, the compositor had not advanced in his processes be- 
yond the point he had reached four hundred years before. Probably 
no other handicraft employing such a large number of persons under- 
went as little change during this period, so full of industrial recon- 
struction. [After] 1890, machine composition [began] rapidly supplanting 
typesetting by hand ... . The period of introduction may be 
properly considered as concluded with the year 1903.” 

Professor Barnett estimated that by January 1904, even allowing 
for a reduction in work hours from ten to eight per day, the potential 
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displacement of hand compositors would 
be 36,000. However, Barnett went on 
to point out that the actual displace- 
ments resulting in unemployment were 
far less, amounting perhaps to only 
half that number. Furthermore, it 
was in the first half of the period 
1890-1903 that the workers suffered 
the most unemployment. By 1897 
economies in production resulting from 
the use of the Linotype caused an 
enormous increase in the amount of 
composition to be done. Barnett con- 
cludes that the expanding demand for 
labor after 1897 more than offset the 
displacing power of the machine. 

Let me cite another example, the 
glass industry. For over 4000 years, 
from the earliest dawn of history to 
the beginning of the Twentieth cen- 
tury, glassmaking was an art in which 
there were no fundamental changes in 
its productive processes. Then within 
a period of two decades, the major 
segments of the industry were com- 
pletely mechanized. This story was 
described in detail by Boris Stern in 
his study of Productivity of Labor in 
the Glass Industry (BLS Bulletin No. 
441, 1927). 


Stern pointed out that early in the 
Fourteenth century the French gov- 
ernment decreed that “none save gen- 
tlemen or the sons of gentlemen should 
engage in [glassmaking] even as work- 
ing artisans. In the Italian States of 
Venice and Murano each glassmaker, 
no matter of what origin, was entitled 
to be called ‘gentleman glassmaker,’ 
thus becoming a nobleman by virtue 
of his trade alone.” 

Stern, writing in 1927, described 
the status of glassmaking in the fol- 
lowing words: 

“The status of glass making as one 
of the fine arts and the mystery and 
secrecy with which it has been sur- 
rounded throughout its entire history 
are largely responsible for the fact 
that, in spite of its nearly prehistoric 
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origin, until very recently, both in 
this country and in Europe, it has 
lagged behind all other industries in 
its development, especially as regards 
the introduction of machinery and 
labor-saving devices. The industrial 
revolution in the glass industry is not 
yet a generation old, and some of its 
branches are only now passing through 
the phases characteristic of this tre- 
mendous change.” 

At about 1900 there began the intro- 
duction of a series of semiautomatic 
and automatic glassmaking machinery 
which completely revolutionized the 
industry. The output per man-hour 
for the machine processes in compari- 
with the older hand processes 
was about 40 times greater for small 
prescription bottles, about 30 times for 
electric light bulbs, nearly 15 times 
for milk bottles, more than 12 times 
for table tumblers and lesser multi- 
plying amounts for other types of 
glass. Labor costs were correspond- 
ingly reduced in the machine process 
to less than 3 per cent in small pre- 
scription bottles, to somewhat more 
than 3 per cent in electric light bulbs, 
to about 5 per cent in milk bottles 
and to less than 7 per cent in table 
tumblers. 


son 


The effect on labor was tremendous ; 
one result was the loss of skill. To 
quote from Stern: 

“Twenty-five years ago the majority 
of workers empioyed in the industry 
consisted of highly skilled blowers, 
pressers, finishers, gatherers, flatteners, 
and cutters, and unskilled mold boys, 
snappying-up boys, warming-in boys, 
carry-in boys, carry-over boys, and 
the like. In 1925 only a small per- 
centage of such labor had been re- 
tained, even in the hand plants. The 
new class of glassmakers is made up 
of tank men, machinists, machine fore- 
men, machine operators, and helpers, 
with little if any preliminary training 
in handling machines.” 
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Another pronounced effect was on 
child labor: 


“Prior to the introduction of ma- 
chinery the glass industry was one 
of the greatest exploiters of child 
labor But the introduction of 
the Owens automatic machine, with 
its automatic conveyor, eliminated all 
the work formerly done by child labor. 


“Child labor in the glass industry 
has now become almost a thing of 
the past, and credit for this is due 
Michael J. 
Owens, the inventor of the Owens 
machine. In 1869, as a boy of 10 
years, he joined the ranks of the 
thousands of children employed in the 
glass factories. He died in 1923, the 
genius of the glass industry, whose 
inventions contributed than 
all other factors the 
complete elimination of child labor 
from the industry.” 


In 1927-1928, I 


is no small measure to 


more 


combined to 


had the 


myself 


opportunity to participate in a BLS 


study of “Productivity in the Iron 
and Steel Industry.” A report was 
published titled Productivity of Labor 
in Merchant Blast Furnaces (BLS Bul- 
letin No. 474, 1929). At that time, 
the blast furnace industry was in the 
midst of a transition from the older 
methods of hand charging and sand 
casting to mechanical methods (the 
skip-hoist, the pig-casting machine). 
The introduction of machine methods 
in a blast furnace was usually ac- 
companied by a reduction of 50 per 
cent or more in the loading and cast- 
ing crews. This was a case of the 
elimination of common labor and of 
hot, unpleasant and _ back-breaking 
work. Within a period of less than 
a decade machine methods took over, 
except for the production of certain 
specialty products. The introduction 
of these machine methods was an im- 
portant factor in the increase in out- 
put per man-hour in merchant blast 
furnace operations in the middle 1920’s. 


Automation 


We read in the papers today about 
similar spectacular labor-saving ma- 
chines or processes—the automatic 
engine plant, the giant coal digger- 
shovel, the electronic computer and 
many others. The word “automation” 
some of the 
methods of 


merely characterizes 
characteristics of recent 
mechanization. There is no need to 
discuss these machines with an audi- 
ence of experts engaged in develop 
ing them. What I want to do for you 
is to put technology in its proper per- 
spective, to appraise its good and bad 
effects upon the nation’s economy. 


Measures of Technological Change 
The broadest effect of changing 
technology is on the economy as a 
whole. We measure this in the form 
of indexes of changing output per 
man-hour of labor. This doesn’t mean 
that we consider labor to be the only 
factor in production, nor that labor is 
solely responsible for increasing pro- 
ductivity. Rather we center attention 
upon labor because, for the economy 
as a whole, it is by far the largest 
input (comprising as much as four- 
fiifths of the total cost of production) 
and because the workers constitute 
the group who bear the brunt of the 
consequences of technological change. 


The annual rates of productivity 
changes for the entire private economy 
over a 50-year period, 1909-1959, show 
(with 

per 


the changes in real product 

allowances for price changes) 
man-hour of labor, counting all em- 
ployees—proprietors, managers, super- 
visors and white collar workers as well 
as production workers in the plants. 
Over this period of half a century the 
average annual change in real prod- 
uct per man-hour for the private 
economy as a whole was 2.3 per cent. 
There has been a substantiallv higher 
rate of change since the end of World 
Work II. A large part of this can be 
attributed to the spectacular perform- 
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ance of agriculture during this recent 
period. Output per man-hour in agri- 
culture more than doubled in 1947-59. 
In the nonfarm economy productivity 
has been above the long-term average, 
but not enough to signal a new trend. 


Let me give you some impression 
of the impact of these productivity 
changes upon the nation’s labor force 
in 1961. We don’t yet know what the 
increase in output per man-hour will 
be this year. But if it should amount 
to a modest 2.5 per cent, the labor 
displacement would be 1.5 million 
workers. If the increase turns out to 
be 3 per cent, the displacement would 
be nearly 2 million workers. In other 
words, technological change affects a 
lot of workers every year. 


Of course, displacement is not equiva- 
lent to unemployment. A worker whose 
job has disappeared may be transferred 
to another job in the same company and 
may never experience any unernploy- 
ment at all. Others may experience 
varying periods of unemployment be- 
fore finding other jobs. Still others 
may become occupationally obsolete 
and have to retire from the labor 
force. So productivity rates cannot 
be converted directly into unemploy- 
ment figures. 


The best way to interpret these 
figures is to point out that the nation 
could produce in 1961 the same out- 
put as in 1960 with 1.5 fewer workers 


(or 2 million). However, if the real 
product of the economy increases as 
much as productivity, then these work- 
ers (or an equivalent number of others) 
would be re-absorbed. Of course, such 
a slow rate of growth would not pro- 
vide enough jobs to reduce the exist- 
ing number of unemployed or to 
employ the additional new workers 
entering the labor market this year. 
It is the combined effect of all these 
factors which makes the unemploy- 
ment problem what it is today. 
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It is on individual firms or specific 
industries that technological change 
has its strongest impact. Industries 
can differ widely in output per man- 
hour over the same period of time. 
Consider the rate of change in 34 
manufacturing industries from 1919 
to 1926. At one extreme, in one in- 
dustry, there was a net gain over the 
period of more than 160 per cent, 
while in another industry there was 
an actual loss. The remaining indus- 
tries ranged widely in between these 
extremes. So the effect of technological 
change can be much more pronounced 
in one industry than in another, even 
within one sector of the economy, such 
as manufacturing. 


But even with respect to specific 
industries, productivity is not closely 
correlated with unemployment. Much 
depends upon how fast (if at all) the 
industry is growing. Some industries 
with significant increases in output 
per man-hour nevertheless required 
more man-hours to turn out greatly 
increased output (motor vehicles, pe- 
troleum, cement). Another pattern 
was a large expansion in production, 
accompanied by an even greater in- 
crease in output per man-hour, thus 
causing some reduction in man-hours 
(cigarettes, chemicals, foundries, sugar 
refining). A third pattern was an actual 
decline in production, which nearly 
always resulted in a substantial de- 
cline in man-hours (agricultural ma- 
chinery, beehive coke, flour, leather, 
fertilizers, cigars). In other words, 
the growth rate of the industry has 
a moderating influence upon the un- 
employment which could result from 
improved technology. In fact, a rapidly 
expanding industry can provide in- 
creasing employment along with the 
large-scale displacement of labor. 

As an aside, may I point out that 
the man-hours do not necessarily re- 
flect the actual employment situation. 
There were substantial reductions in 
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working hours between 1919 and 1926 
(the shift from 12-hour to the 8-hour 
day in the steel industry, for example). 
Some of the industries which reduced 
their man-hours of labor did not actu- 
ally cut the number of workers em- 
ployed by them. 


The sharpest impact of all is on 
individual plants or firms. Just as 
there are wide variations in produc- 
tivity among industries, so there are 
marked (and sometimes surprising) 
variations among firms in the same 
industry. For example, consider pro- 
ductivity as the man-hours of labor 
required per unit of output; this is the 
mathematical reverse of output per 
man-hour, but it is the same measure- 
ment. The plants which were studied 
in this survey were classified into four 
groups, ranging from the lowest unit 
man-hours (the most efficient) to the 
highest (the least efficient). In foun- 
dries the range from highest to low- 
est was about 4 to 1, in mixed fer- 
tilizers nearly 3 to 1, in men’s work 
shirts nearly 2 to 1. Only in the shoe 
industry was there a moderately nar- 
row range of labor utilization. 

Even this survey does not disclose 
the maximum range of differences. 
There were some firms in the most 
efficient group with performances lower 
than the group average; likewise, there 
were firms in the highest group with 
requirements still higher than that 
group average. 

What is the import of these plant 
performances? Simply this: the high- 
labor plants are on the margin of sur- 
vival. A technological improvement 
in the advanced plants would be likely 
to push these marginal plants out of 
business. A firm in difficulty will close 
its high-cost plants. Perhaps the whole 
firm will be forced into bankruptcy. 
Then all the workers are unemployed. 
In that small segment of our economy 
the impact is 100 per cent. In a small 
or medium-sized community this mis- 
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fortune could generate a distressed 
area. Furthermore, the opportunities 
for the displaced workers to find other 
jobs there are likely to be extremely 
limited and it is not easy to pick up 
the family and move elsewhere. 

A few years the 
Labor Statistics, in cooperation with 
the Institute of Labor and Industrial 
Relations of the University of Illinois, 
conducted a survey of a shutdown of 


ago Bureau of 


a steel car manufacturing plant in 
Mt. Vernon, Illinois. 

Nearly 2,000 workers were laid off 
in the shutdown. Among the 1,500 
workers who were covered by the 
study, 12 per cent were still unem- 
ployed two years later, 11 per cent 
were underemployed, and 9 per cent 
had left the labor force (BLS Bull. 


No. 1264). 


Effects of Technological Change 

The benefits flowing from techni 
cal improvements in production are 
so well known and so generally recog- 
nized that there is no need for me to 
do more than record them. The over- 
all rate of productivity gain is the 


most important factor in the nation’s 


We 


rate of economic growth. esti- 
mate that the labor force is increas- 
ing at a rate of about 1.5 per cent a 
year. This could produce a 1.5 per 
cent annual increase in total output. 
\ growth rate of 4 or 5 per cent can 
only be achieved through higher pro- 
ductivity. However, the increased out- 
put due to a larger supply of workers 
doesn’t provide more goods and serv- 
ices for each worker and his family. 
A rise in the average level or stand- 
ard of living can come only from ris- 
ing productivity per worker. Shorter 
hours and leisure time are also the 
fruits of technological efficiency. 

Yet at the same time we must bear 
in mind that these changes have social 
and economic must be 
met. Our problem as a nation is how 
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to distribute these costs equitably and 
how to share the benefits and the bur- 
dens of industrial change. 


May I then call your attention to 
some of the “hot spots”—the industries 
and occupations which are experiencing 
serious problems. In agriculture, for 
example, the employment of farmers 
and farm workers combined has de- 
clined from more than 11 million in 
1919 to about 6 million in 1959. In 
the last 25 years particularly there 
has been a persistent shift of workers 
out of agriculture into industrial and 
commercial employment. In bitumi- 
nous coal mining a work force of 
about 550,000 production workers in 
1919 had fallen to less than 150,000 in 
1959. In railroad transportation the 
number of workers employed declined 
nearly 40 per cent from 1947 to 1959. 
In manufacturing the peak employ- 
ment of nearly 18 million workers 
(all employees) was reached in 1943 
and has never been attained since. 
Employment in manufacturing in 1959 
was less than it was in 1953. 

Substantial shifts in employment 
have also occurred within the indus- 
try groups. There has been an in- 
crease in white collar employment and 
a decline in blue collar, especially in 
the unskilled jobs. For example, within 
the manufacturing group itself, the 
number of workers (all employees) 
averaged about 15% million in 1948 
and the same number in early 1961. 
However, in the intervening period 
the production workers in the plants 
declined by about 1% million while 
the supervisory and clerical workers 
in the offices increased by 1% million. 
This shift has meant a significant 
change in jobs and occupations, even 
without a change in the total number 
of persons employed. 

The workers who are employed to- 
day reflect in their characteristics the 
consequences of these past trends. In 
West Virginia, Pennsylvania, Ken- 
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tucky, Ohio and Illinois there is 
widespread unemployment among coal- 
miners (or ex-coalminers, as many of 
them now are). Cities dominated by 
heavy durable goods industries have 
high rates of unemployment; and 
furthermore, the unemployed in those 
cities have a significant proportion of 
male heads of families, workers with 


ten or more years of seniority. These 


are not occasional workers, lightly 
attached to the labor market; they 
are permanent, fulltime workers. Some 
of them are experiencing serious un 
employment for the first time in 20 
years. Finally, many of them are 
unskilled or semi-skilled—the factory 
operatives who have limited capaci- 
ties for other jobs. 


The outlook for the future is for 
a continuation of most of these past 
trends. In the manpower projections 
which the Department of Labor has 
made up to 1970, it is estimated that 
the most rapidly growing occupational 
group in the labor force will be the 
professional, technical and kindred 
workers. There will also be substan- 
tial increases in clerical workers, skilled 
workers and managerial or adminis- 
trative personnel. On the other hand, 
no gain at all is anticipated in un- 
skilled labor and a further decline of 
as much as a million farm workers is 
in prospect. Within the farm group 
itself a substantial occupational shift 
is occurring. The farmer himself is 
becoming a biochemist and his work- 
ers are becoming machinists. 


The great transitions of the past 
have not taken place without much 
loss and suffering—to the nation as 
a whole and to many individuals. In 
the depths of the depression of the 
1930’s the migration of the “Okies” 
and “Arkies” from the dust bowl 
areas of the southwest was accompa- 
nied by privation and destitution. In 
the economy of the 1960’s there is no 
need to repeat those experiences. The 
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philosophy of today is different. But 
we still have the problem as to how 
well we can succeed in facilitating 
the employment changes and occu- 
pational shifts which are in prospect 
and at the same time ease the burdens 
of those who must make the changes. 


Labor-Management Responses to 
Automation 


During the last few years a number 
of important experiments have been 
undertaken jointly by individual com- 
panies and unions. One example is 
the collective agreement between the 
Armour Meatpacking Company and 
two unions—the Amalgamated Meat 
Cutters and Butcher Workmen and 
the United Packinghouse Workers. 
(MLR, October 1959.) In this case 


the management and the unions joined 
in a study program to find out what 
could be done to meet the difficult 
problems faced by the company and 
the industry. The company has found 


it necessary to close obsolete plants 
and concentrate production elsewhere. 
In the agreement the company ar- 
ranged to establish a fund of $500,000 
to be used to study the problems re- 
sulting from the modernization pro- 
gram and to make recommendations 
for their solution, including training 
employees to perform new and changed 
jobs and promoting employment op- 
portunities within the company for 
those affected. A joint labor-manage- 
ment committee under the direction 
of an impartial chairman has been 
conducting studies for the past year 
on the experiences of this company. 

The closing of one plant in Okla- 
homa provided an opportunity to try 
out some methods of readjustment. 
Training programs were offered, but not 
all workers signed up for them. Some 
lacked the basic education needed for 
training. Some who took the training 
did not find jobs. Despite some suc- 
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cesses, the committee came to the 


general conclusion that: 

“Only through a coordinated ap- 
proach in which public policy and 
private action mutually reinforce one 
another can the employment problems of 
technological change be met.” 

The committee further endorsed a 
bill to provide relocation and retrain- 
ing benefits, recommended improved 
public employment services, suggested a 
study of the possible integration of 
public and private pension systems 
and urged a cooperative study of the 
packing industry by government and 
private groups. 

In the steel industry, the Kaiser 
Company and the United Steel Work- 
ers have jointly established two com- 
mittees to study the subject: one 
committee to deal with internal work- 
ing rules and the other, a long-range 
committee, to work on the problem 
of sharing the benefits of higher pro- 
ductivity among the workers, the 
management and the consumers. The 
first committee has not as yet made a 
public report; the second committee, 
in January, 1961, issued a series of 
recommendations to the parties. (See 
Statement A, below, which appeared in 
the Bureau of Labor Statistics’ Feb- 
ruary, 1961, Monthly Labor Review.) 

The above examples represent ef- 
forts by individual companies. But 
there are also some industry-wide 
plans which are noteworthy. One is 
the arrangement in the coal industry 
between the coal operators and the 
United Mine Workers Union. This 
union has never opposed technologi- 
cal change. Instead, it has concen- 
trated its efforts on sharing the benefits 
or productivity in the form of higher 
wages, while at the same time pro- 
viding protection for the workers elimi- 
nated from the industry. The UMW 
have a protective program consisting 
of shorter hours, early retirement at 
age 60 with 20 years of service and a 
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large welfare fund which is supported 
by a charge on the tonnage of coal 
mined. This fund was established in 
1942 and the charges have been in- 
creased since to 40 cents per ton. 
Despite these preventive measures, 
miners in certain sections of the coun- 
try have suffered substantial unem- 
ployment in recent years. 


In 1959 the Pacific Maritime As- 
sociation signed an agreement with 
the International Longshoremen’s and 
Warehousemen’s Union providing for 
the creation of a fund of $5 million 
per year for 5% years. This agree- 
ment gives the employers a freer hand 
in introducing technological improve- 
ments in longshoring. The union 
obtains the benefits of the fund, supply- 
ing the following listed benefits to the 
workers: minimum weekly earnings 
guarantee, early retirement or lump 
sum payment at normal retirement 
age, separation allowances, disability 
and death benefits and other protec- 
tive devices. It is the hope of the 
employers that the increases in pro- 
ductivity will be sufficient to offset 
the cost of the fund. 


Government Activities 


It is surely evident that govern- 
ment has an important part to play 
in assisting labor and management to 
deal with this problem. 


One function of the government is 
the provision of information on the 
subject. For many years the Bureau 
of Labor Statistics has produced analy- 
ses of future manpower needs. The 
Bureau produces the Occupational Out- 
look Handbook, which summarizes in 
outline form the job prospects for 
young people in some 600 occupations. 
A new edition of this handbook is 
issued every two years. The 1961 
edition will become available next 
autumn. The purpose of this book is 
to enable young workers to select oc- 
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cupations in which there is a bright 
economic future and in which they 
will be needed. 


Second, the publication of facts con- 
cerning the experiences of labor and 
management have proven useful. For 
several years the Bureau has published 
automation case studies—in an insur- 
ance company, a manufacturing plant, 
a bakery, a petroleum refinery and an 
airline reservation system. These studies 
showed the ways in which company 
managements, either on their own 
initative or in cooperation with the 
union, introduced the new equipment 
—advance explanation to employees, 
assurances of job security, provision 
of opportunities for transfer or re- 
training, use of normal attrition to 
take care of employment declines, etc. 
A comprehensive study was made of 
the introduction of electronic com- 
puters in 20 establishments (Bureau 
of Labor Statistics Bulletin No. 1276 
—Adjustments to the Introduction of 
Office Automation). 


We are continuing this kind of re- 
porting, although in the broader con- 
text of industry studies, in which the 
case studies will only be illustrative. 
We expect also to start a series of 
studies on the outlook for different 
technologies and different industries, 
with an evaluation of their potential 
manpower impact. 

Third, the federal government has a 
direct interest in this problem in that 
technological changes occur in govern- 
ment establishments as well as in pri- 
vate industry; hence the government 
will be working on its own problems. 

Finally, the government often gets 
into private industry problems. One 
example is the establishment in 1960 
of the Presidential Railroad Commis- 
sion, a body composed of representa- 
tives of labor, management and the 
public, with responsibility for study- 
ing in detail the many aspects of this 
problem in the railroad industry. The 
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commission has further responsibility 
for making recommendations to the 
parties. The government is partici- 
pating actively in this commission, 
not only by supplying the public 
members and the impartial chairman, 
but also by providing administrative 
funds for the operation of the com- 
mission and its studies. 


Recognizing the fundamental im- 
portance of automation at present and 
in the near future, Secretary of Labor 
Arthur J. Goldberg has established in 
the Department of Labor an Office of 
Automation and Manpower. The de- 
tails of this office have been outlined 
by the Secretary as follows: 


“(a) Examine employment and un- 
employment by industry, occupation 
and area; current and anticipated tech- 
nological changes; and all phases of 
technological unemployment. 


(b) Develop programs for expand- 
ing and improving testing, counsel- 
ing, training and placement of workers 
displaced by automation and other 
technological developments. 


‘(c) Develop programs for expand- 
ing and improving testing, counsel- 
ing, training and placement of workers 
entering or already in the labor force 
in the light of the changing demands, 
resulting from automation and other 
technological developments. 

“(d) Service as a clearinghouse for 
materials dealing with various aspects 
of automation and technological de- 
velopment; conduct conferences with 
employers and workers affected by 
automation and other technological 
developments; and prepare appropri- 
ate materials for 
tribution to interested persons and 


informational dis- 


organizations.” 


To assist the department in the 
conduct of the studies and programs, 
the Secretary has appointed an Ad- 
visory Committee on Automation and 


Automation 


Manpower with representatives from 
industry, labor, management and edu- 
cation. 

The Secretary has also requested of 
the Congress some additional appropri- 
ations for the department’s work in 
the fieid of automation and manpower. 


The Responsibilities of Engineers 


In conclusion, I want to say a few 
about the responsibilities of 


In using that term, I am 


words 
engineers. 
including not only the engineering 
profession in a narrow sense, but also 
the chemists, the physicists, the scien 
tists and all research and development 
staff who are engaged in developing 
industrial innovations. 

You can render a service to the na- 
tion by making your technical knowl- 
edge available to those agencies in 
government and in private industry 
which are studying the impact of auto 
mation. One aspect of the problem 
which comes to mind is the projection 
into the future of the potential or 
probable lines of technological develop- 
ment. Such a preview would enable 
industry and labor to take account of 
prospective changes in jobs and occu- 
pations before they actually occur. 
This would also enable government 
agencies to plan their operating and 
remedial programs. 

Finally, you who are the creators 
and developers of the new technology 
have an interest as citizens in the 
social and economic consequences of 
your activities. The highest efficiency 
of the new machines and methods can 
be achieved only if there is willing 
acceptance and active cooperation on 
the part of the workers who operate 
them. My appearance here at your 
conference is concrete evidence of your 
interest in the broader aspects of auto- 
mation. I hope you will continue to 
devote attention to these problems. 


[The End] 
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STATEMENT A 


Recommendations of Kaiser-USA Long-Range Committee 

The Long-Range Committee therefore recommends to the parties that they 
agree as follows: 

(1) The Long-Range Committee shall expand its activities so as to be- 
come a continuously functioning committee for the purpose of considering 
those subjects which may serve to promote permanent harmonious relations 
between the parties. In this connection, the committee may assist the parties 
in considering problems as they arise so as to minimize reliance on contract 
deadline pressures. The committee shall continue to meet on a regular basis 
at times agreeable to the members. 

(2) The parties will meet for the purpose of collective bargaining no later 
than 60 days prior to the expiration of their current labor contract and shall 
make every effort to reach a new agreement prior to the expiration of the 
current contract. 

(3) If necessary, the Long-Range Committee shall be convened no later 
than 30 days prior to the expiration of the current agreement and shall review the 
status of negotiations. Upon the basis of this review, the public members of 
the committee shall then be authorized to take any one or all of the follow- 
ing steps: 


(a) Determine to take no action or to postpone action until there has 
been an opportunity for further bargaining; (b) Attend the bargaining sessions as 
observers; (c) Engage in mediation efforts, including private consultation 
with representatives of each of the parties; (d) Issue a private report to the 


parties summarizing the positions of the parties, defining the issues in dispute, 
and making recommendations to the parties; and, finally (e) Issue a public 
report, either prior or subsequent to the contract termination date. The public 
members shall not release a public report until such time as the company 
and the union have had every reasonable opportunity to come to an agreement. 


(4) The foregoing procedure is not in any way intended to replace free 
and responsible collective bargaining between the parties. Both believe this 
to be fundamental to our American way of life. Therefore, neither the union 
nor the company agrees to be bound by the recommendations or suggestions 
of the public members. Their objective is to secure third party assistance of 
an informed nature and of their own selection. 


UNEMPLOYMENT AREAS IMPROVE 

The number of major employment centers officially classified as 
“areas of substantial unemployment” declined from 88 to 85 in August, 
the U. S. Labor Department’s Bureau of Employment Security 
announced recently. 

The all-time high of 101 major “substantial unemployment” areas 
was recorded in March and April. 

The Bureau’s August classification, based on surveys of local em- 
ployment conditions in 150 major job centers, reports that San Jose, 
California, Wichita, Kansas, and Milwaukee, Wisconsin were removed 
from the substantial unemployment group. 
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The Size of Crews 


By JULES BACKMAN 





When railroads seek to reduce the size of crews, they not 
only face opposition from recalcitrant unions, but often find 
that the proposed reduction is in violation of various state 
laws. The author reviews the situation in the railroad industry, 
then points out the comparative success other industries have 
had in cutting down the size of work crews. Mr. Backman is 
research professor of economics at New York University. 





HE SIZE AND COMPOSITION of work crews has been a 

troublesome issue in many industries. Companies in industries 
other than the railroads often have contracted agreements which spe- 
cify the size and/or composition of crews or the work force. The 
railroad industry has similar contractual provisions, but in addition 
it is subject to numerous state laws which specify the size, and some 
times the composition, of train crews according to the length of the 
train. However, in other industries, the size of crews has generally 
been reduced when warranted by technological changes, while on the 
railroads changes have been vigorously resisted by organizations rep- 
resenting the employees who would be affected. 

After a brief review of the situation prevailing on the railroads, 
the remainder of this article will be devoted to the experience in other 
indutsries. Emphasis will be given to the fact that crew sizes are 
changed in outside industry when operating conditions and technolog 
ical developments warrant such changes. 


State Full-Crew Laws 

Many railroads are subject to state laws which specify the size of 
train crews according to the length of the train. Most of these statutes 
were enacted many years ago. They generally have been defended as 
designed to furnish greater safety to train crews and to the general 
public. They have been criticized because they require the employ- 
ment of unnecessary workers and because the safety argument has 
lost its significance as safety measures and technological changes have 
been introduced by the carriers. 

Railroad full-crew laws have been enacted in the following 16 
states: Arizona, Arkansas, California, Indiana, Maine, Massachusetts, 
Mississippi, Nebraska, Nevada, New York, North Dakota, Ohio, 
Oregon, Texas, Washington and Wisconsin. In seven other states 
Connecticut, Louisiana, Michigan, New Jersey, Pennsylvania, Rhode 
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Island and West Virginia—state com- 
missions have the authority to reg- 
ulate the size of train crews, but in 
only three states have the commis- 
sions promulgated regulations (Con- 
necticut, Louisiana, Michigan). Thus, 
at the present time, more than half 
the states do not have full-crew laws 
or regulations and there is no evi- 
dence that those states experience poorer 
safety records. It is not unusual for 
a through train to stop at one state 
border to add, and then later stop at 
the other border to drop, a member of 
the crew. 


Full-crew bills were presented to 
Congress regularly between 1932 and 
1937, but they were not enacted. In 
the hearings on a full-crew bill in 
1935, the railroads estimated that $70 
million would have been added to 
their expenses if the bill had been in 
effect in 1934. The president of the 
Switchmen’s Union agreed that costs 
would rise but insisted that “neither 
the railroads nor the proponents of 
this bill are in a position to furnish 
authentic statements. Pa 


There is no common denominator 
as to what is required by “safety” in 
several states. These variations among 
the states, combined with the lack of 
such requirements in more than half 
the states, throw considerable doubt 
on the “safety” argument. Safety of 
jobs, not of train operation, appears 
to be the primary motivation for such 
laws today. 


The manner in which these full crew 
laws operate is indicated by the fol- 
lowing illustrations. 


(a) A Great Northern Railway 
freight train, operating between Min- 
neapolis-St. Paul and the Pacific Coast 
via the Great Northern, traverses the 
states of Minnesota, Montana and 
Idaho with a normal train crew con- 
sisting of a conductor and two brake- 


men. However, the excess crew law 
in North Dakota requires a_ third 
brakeman on freight trains of more 
than forty cars and the excess crew 
law in Washington requires a third 
brakeman on freight trains consisting 
of 25 cars or more. Accordingly, 
these through trains must be stopped 
at the state lines, or the terminals 
nearest the state lines, for the pur- 
pose of adding the third brakeman. 
Furthermore, on runs between Willis- 
ton, North Dakota, and Bainville, 
Montana, a distance of 38 miles, a 
third brakeman is added. The average 
time on duty on this run is one hour and 
30 minutes for which the third brake- 
man is paid a minimum day’s pay, 
plus arbitraries. Similarly, on a freight 
train operating in the territory be- 
tween Newport, Idaho, and Hillyard, 
Washington, a distance of 41 miles, it 
is necessary to stop a through freight 
train at Newport to pick up or to dis- 
charge the third brakeman required 
in the state of Washington. The 


average running time between these 
two points is one hour and the third 
brakeman is on duty approximately 


one hour and 45 minutes for each 
trip, for which he is compensated a 
minimum day’s pay plus arbitrary. 

(b) Chicago, Milwaukee, St. Paul 
& Pacific-Milwaukee Road freight 
trains out of Chicago normally carry 
five-man crews consisting of engineer, 
fireman, conductor and two brakemen 
across the states of Illinois, Wiscon- 
sin, Minnesota and South Dakota. At 
Lemmon, South Dakota, these trains 
take on another brakeman for the 91- 
mile nonstop run across southwestern 
North Dakota, At Marmouth, on the 
border of North Dakota and Montana, 
the sixth crew member is dropped and 
the train proceeds. 

The New York State Public Service 
Commission made a comprehensive 
report dealing with the operation of 





* Hearings Before A Subcommittee of the 
Senate Committee on Interstate Commerce on 
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the full-crew laws in that state. The 
following illustration was given in 
that report: 

“One railroad witness made specific 
mention of a freight run of about 120 
miles between Corning, N. Y., and 
Newberry Junction, Pennsylvania, on 
which the railroad, solely by reason of 
the New York full crew laws, had to 
assign a third brakeman for only a 16 
mile portion of the run from Corning, 
N. Y., to the Pennsylvania state line, 
consuming about 45 minutes, the train 
continuing on for over 100 miles with 
only two brakemen the third 
brakeman so assigned is transported 
‘much as a passenger,’ the train being 
stopped at the state line merely to 
drop him off, with transportation back 
to his home terminal provided by taxi 
at company expense if no northbound 
train is available—for which assign- 
ment, made only to comply with the 
New York law, a full day’s wages 
must be paid.” * 

The Public Service Commission of 
New York, in recommending the re- 
peal of the New York law, noted: 
“Comparable industries such as the 
omnibus and trucking industries, the 
airlines and the rapid transit system 
in New York City operate under no 
such statutory enactments.” 

The Commission found: “The fun- 
damental fault of the full crew laws 
is the hypothesis implicit therein that 
there is a reasonable relationship be- 
tween the safety of railroad opera- 
tion and the prescription by legislative 
mandate, without any standard, guide 
or criterion whatever of inex- 
orable minimum crew requirements 

It is our considered judgment 
that there is not and cannot be 
any reasonable relationship between laws 


of that variety and the safety of railroad 
operations.” * (Italics added. ) 


Railroad Contractual Arrangements 


As a result of collective bargaining, 
a locomotive fireman is employed on 
all diesel locomotives. When diesel 
locomotives were first introduced in 
the early 1930’s, most were operated 
without a fireman in the cab. In 1935, 
the Chicago, Burlington and Quincy 
Railroad agreed to employ a fireman 
on diesel-electric streamlined passen- 
ger trains. Shortly afterward, similar 
agreements were reached with a num- 
ber of other roads. As the use of diesel 
locomotives increased, the Brother- 
hood of Locomotive Firemen and 
Enginemen demanded that firemen be 
used in other types of service in addi- 
tion to passenger service. After nego- 
tiations late in 1936 and early in 1937, 
the National Diesel-Electric Agree- 
ment of February 28, 1937, provided 
for the employment of firemen on 
most diesel locomotives. 


Demands made in 1943 1948 
that a second fireman be used on mul- 
tiple diesel units were rejected by 
emergency boards.* In 1956, the rail- 
roads submitted a proposal requesting 
a change in the diesel rule so that 
the use of firemen would be at the 
discretion of management. This pro- 
posal was withdrawn and a morato- 
rium on working rules was agreed 
upon as part of a settlement for a 
three-year agreement. 


and 


In Canada, the Canadian Pacific 
Railway had made a similar proposal 
to the firemen. After a strike, an 
inquiry by a Royal Commission and 
a second brief strike, an agreement 
was reached that provided for the 
gradual elimination of firemen em- 
ployed on diesels used in freight and 





*Report of Investigation by the Public 
Service Commission of the Full Crew Laws, 
Pursuant to Concurrent January 26, 1960, 
Resolution of March 25, 1959, Albany, N. Y. 
(mimeo), p. 47. 
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*Source cited at footnote 2, at p. 52. 

*See Report to The President by the Emer- 
gency Board, NMB Case A-3045, No. 70, 
Washington, D. C., September 19, 1949, 
pp. 53-56. 
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yard service. In May 1959, a similar 
agreement was reached between the 
Canadian National Railway and the 
union. In England, too, diesel loco- 
motives are being shifted to one-man 
operation.® 

In addition to the rule involving 
firemen on diesel locomotives, there 
are numerous other rules relating to 
the consist of crews in train, engine 
and yard service. Some rules require 
the employment of a stipulated num- 
ber of trainmen; others require the 
employment of a stipulated number 
of brakemen or more than one con- 
ductor or foreman in yard, transfer or 
belt line service. Still other rules 
require the employment of a conduc- 
tor or trainman in connection with 
the movement of light engines or in 
pusher or helper service, or an engi- 
neer, conductor or trainman in pilot 
service. Some carriers also are faced 
with rules which require the use of 
engine, train or yard service employ- 
ees on motor cars or self-propelled 


roadway or shop equipment or ma- 
chines used in maintenance, repair, 
construction or inspection work. 


The New York Public Service 
Commission has called attention to 
the flexibility of other phases of train 
and engine operation: 

“While the railroads are rigidly 
bound to employ the minimum num- 
ber of designated crewmen provided 
for in these laws, it is something of 
a paradox that they may and do exer- 
cise their own discretion in respect 
to many other important matters con- 
cerning train, engine and switching 
crews, having as close or a closer 
relationship to safety. For example, 
they freely exercise their own judg- 
ment in determining such important 
questions as (1) the duties and re- 
sponsibilities of train and engine crew 
members, (2) the training and experi- 
ence required to qualify employees to 


serve as engineers, firemen, conduc- 
tors, brakemen or trainmen, and (3) 
the locations or positions at which 
particular crew members, including 
brakeman or trainmen, shall be sta- 
tioned while trains or engines are 
moving, standing still, proceeding 
through congested areas, or over 
highway-railroad crossings at grade. 
The carriers also exercise their own 
judgment in determining whether and 
to what extent crew members, in ad- 
dition to the minimum number re- 
quired by law, will be employed and 
used in particular railroad operations, 
depending upon the conditions and 
circumstances encountered. i 

The rigidity and flexibility of crew 
consist is in marked contrast to the 
flexibility in these other phases of 
railroad operations. 


Crew Size in Maritime 
and Airline Industries 


The maritime and airline industries 
have manning requirements deter- 
mined by federal administrative agen- 
cies, which are responsible for safety 
and other regulations of their respec- 
tive industries. The minimum crew 
composition of commercial vessels is 
determined by the Merchant Marine 
Inspection Division of the U. S. Coast 
Guard (formerly it was determined 
by the Bureau of Marine Inspection 
and Navigation); the consist varies 
with the type and size of vessel. 

The size of crews may be agreed 
upon in collective bargaining. That 
the size may change from time to 
time, however, is recognized in col- 
lective bargaining provisions which 
provide for prior consultation with 
the union. Thus, the 1958 agreement 
of the Pacific Maritime Association 
with the National Marine Engineers’ 
3eneficial Association provided: “The 
manning scale on any vessel in effect 





5 The Economist (London), December 28, 
1957, p. 1146. 
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as of the effective date of this agree- 
ment shall not be reduced during the 
life of this agreement in the absence 
of mutual consent.” ‘ 


The size and composition of the 
crew on commerciai airlines are deter- 
mined by the Civil Aeronautics Board 
and the consist varies with the type 
and size of the plane. Airline 
tracts.usually contain provisions deal- 
ing with the size of crews. The 
American Airlines contract with the 
flight engineers specifically provides 
that they will be employed when the 
CAA rules and regulations provide 
that the minimum cockpit crew shall 
exceed two in number. 


con- 


“However, it is understood by both 
parties that in the event of any change 
in said rules or regulations whereby 
said third crew member of such mini- 
mum flight crew must hold a pilot’s 
certificate, then the company is not 
obligated to carry on such aircraft a 
member in excess of the required min- 
imum.” ® 


There is some flexibility provided 
in the contracts with several groups 
of airline employees. Thus, contracts 
with dispatchers usually provide that 
“The number of Dispatch personnel 
employed in any Dispatch Center 
shall be governed by the needs of the 
service as determined by the com- 
pany.” ® 


Similarly, the United Airline con- 
tract with the Machinists provides 
that the company “will establish as 
necessary the number of Lead Me- 
chanics, Aircraft Inspectors, Shop 
Inspectors, Ground Communication 
Technicians, Lead Flight Simulator 


Technicians, Mechanics, Mechanics’ 
Helpers, Seamstresses, Fuelers, Ap- 
prentices, Cleaning Women, and jobs 
in the utility employee classification. 


10 


Experience in Other Industries 
The experience in several industries 

is summarized below. This group is 

intended to be illustrative. 

A typical 

prov ides: 


The Longshore Industry 
contract in this industry 
“Minimum number of men in 
when loading or discharging general 
cargo shall be 20 men, not less than 8 
holdmen and the balance of the gang 
to be distributed between the hold, 
deck, and dock at the discretion of the 
employer.” ™ 


gang 


This requirement was for general 
cargo only; variations were provided 
for special types of cargo, as follows: 

“Work at Ford's plant at 
water; if working offshore at Ford’s 
plant, not less than four men shall be 


Edge- 


used on lighters.” 


“For discharging bale rubber—®6 
holdmen may be employed with a 
gang consisting of 26 men; for a gang 
consisting of from 20 to 25 men or of 
27 or more men, 8 holdmen must be 


employed.” 


“When handling steel offshore, the 
gangs shall consist of 17 men. “f 


That these crew requirements were 
not considered permanently fixed is 
indicated by the following provisions 
of the agreement: 

“A committee representing both 
sides shall consider and rule upon any 
other disputed cases that may arise.” 








* Pacific Maritime Association and National 
Marine Engineers’ Beneficial Association, June 
16, 1958—June 15, 1961, Sec. 5. 

* American Airlines, Inc. and Flight En- 
gineers’ International Association, May 1, 1958 
—April-30, 1963, Sec. 3. 

* United Air Lines, Inc. and Air Line Dis- 
patchers Association, February 25, 1958— 
September 1, 1959, Sec. XII. 
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” United Air Lines, Inc. and International 
Association of Machinists, April 14, 1958— 
October 1, 1959, Art. VI (L). 

" Agreement between New York Shipping 
Association and the International Longshore- 
men’s Association, 1959. 





“The size of weight of the sling 
load and the number of men in the gang 
shall be reasonable established on the 
basis of the following agreed criteria: 
(a) So regulating the work of steve- 
doring the ship as to best attain an 
orderly, safe and efficient movement 
of the cargo into or out of the vessel; 
(b) Protecting the safety and health 
of the workers; (c) Making the best 
use of the skill and aptitude of work- 
ers, applying available mechanism 
and motor power to minimize waste- 
ful manual work. 


“Any dispute as to whether or not the 
size or weight of the sling load or the 
number of men in a gang has been rea- 
sonably established in accordance with 
the specified criteria shall be dealt with 
in accordance with Clause 21. [Clause 
21 refers to the arbitration process of 
the agreement.] (Italics added.) 


Construction Industry.17—Among the 
practices found in construction are 
the following: 


(a) There is commonly found among 
bricklayers, plasterers and plumbers 
the requirement that a “walking” 
foreman (one who may not work with 
tools) be employed as the fifth or 
sixth journeyman on the job. This 
crew requirement does not hold in all 
the localities where these unions have 
contracts and even when the rule 
applies, the crew varies from five to 
six. How strictly these rules are ap- 
plied depends upon the supply of 
union members in the locality at dif- 
ferent times. 


(b) The Operating Engineers have 
a rule that an oiler must be employed 
to service each crane derrick or other 
piece of heavy equipment, or each 


pair of such machines. Haber and 
Levinson found that “In rare in- 
stances was the rule so strict as to 


” 


require one man per machine 
In addition, one operating engineer is 
generally required for every two or 
possibly three small machines. In 
both of these rules one finds not a 
rigid requirement, but a range of 
alternatives, depending upon the types 
of equipment involved. 

(c) Structural iron workers and 
riveters generally work with a mini- 
mum crew, but the number varies 
from locality to locality and within 
any one locality the number varies ac- 
cording to the type of construction 
and the equipment used. 


(d) Pile Drivers: “The number of 
men employed on a pile driver crew 
shall be at the discretion of the EM- 
PLOYER. However, EMPLOYERS 
shall not use fewer men than the 
operation requires, with due regard to 
the safety of the men.” ** 

Printing Industry.— The printing 
pressmen’s union generally regulates 
the size of the crew on large web 
presses, but the size of the crew varies 
from locality to locality. In certain 
localities, the press assistants’ union 
has a rule that there must be one 
pressman’s assistant to each auto- 
matic press feeder, although in most 
localities the assistant operates two 
feeders. 

Motor Carriers. —Over-the-road 
freight agreements often include pro- 
visions dealing with crew requirements, 
as the following contract provisions 
illustrates. 

“Section 3—There shall be no two- 
man operation on runs less than 340 
miles with a 680 mile round trip un- 
less otherwise agreed to.” 

“Section 7—Where driver teams are 
once established it is understood that 
they are not to be separated unless 
mutually agreed to by the company, 





William Haber and Harold M. Levinson, 
Labor Relations and Productivity in the Build- 
ing Trades, University of Michigan, Ann 
Arbor, Michigan, 1956, pp. 175-178. 
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the union, and the driver team in- 
volved, except in the case of emer- 
gency or reduction in force.” * 

Textile Industry.—A variation of the 
full-crew rule places limits on the 
number of machines a single worker 
may operate. Such a rule has the 
same man-power effects as the full- 
crew rule, This type of rule is found 
in the textile industry, where it is a 
common practice for a company and a 
union to negotiate the maximum 
number of machines a textile worker 
will tend. Many textile firms have 
been able to negotiate a greater work- 
load per employee. This is equiva- 
lent to a decrease in the size of the 
crew. The issue of fair work assign- 
ments in textile mills has been pre- 
sented to arbitrators and in many 
cases the arbitrators have ruled in 
favor of an increased workload. 

A fairly typical contractual pro- 
vision bearing on this issue reads as 
follows: 


“Each mill shall have the right to 
change or introduce machines, proc- 
esses and methods of manufacturing 
for the purpose of insuring efficient 
operation and utilizing the employees’ 
working time most productively and 
without adversely affecting the work- 
ers’ physical or mental condition or 
causing undue fatigue. Scientific job 
analysis, including time studies, may 
be prepared by the mill as the basis 
for establishing fair work assign- 
ments.” 7° 


Flexibility in Crew Rules 


Where other industries have full- 
crew rules, they have generally been 
introduced through collective bargain- 
ing and they are generally open to 
change through the bargaining proc- 


ess, as discussed below. The railroads, 
on the other hand, are faced not only 
with inflexible state laws establishing 
minimum full crews, but with 
inflexible union attitudes toward full- 
crew rules established through collec- 
tive bargaining. 


also 


It is important to have flexibility in 
full-crew rules.1*° The outstanding 
characteristic of the full-crew rules on 
the railroads has been their inflexibil- 
ity. Without regard to changes in 
technology, the size of the crew has 
been inviolate. This inflexibility is 
not often found in other industries. 

In some industries, the 
specifically provides that management 
may determine the size of crews. The 
following contract provisions are of 
interest in this connection: 

Publishers’ Association of New York 
City and Machinists: “The publishers 
shall be the sole judge of the number 
of men required and shall have the 
right to employ, layoff, or discharge 
(Expired in March, 1961.) 


contract 


for cause.” 

Avco Corporation, Lycoming Division 
and Auto Workers: “In the event of 
change of equipment, Management shall 
have the right to reduce the working 
force, if, in the sole judgment of Man- 
agement, such reduction of 
fairly required and nothing in this 
Agreement shall be construed to limit 
or in any way restrict the right of 
Management to adopt, install or oper- 
ate new or improved equipment or 
methods of operation. The above pro- 
visions are subject to the terms of 
this Agreement.” (Italics added.) 
(Expires in May, 1962.) 

Late in 1960, the Pacific Maritime 
Association and the Longshoremen 
and Warehousemen agreed to signifi- 
cant revisions in the established work 
rules including the size of loads to be 


force is 





“Central States Over-the-Road Motor 
Freight Agreement end International Brother- 
hood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers, Feb. 1, 1958—January 31, 
1961, Art. X XI. 
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* Fall River-New Bedford Textile Manu- 
facturers and Textile Workers Union, 1954. 

“Sumner H. Slichter, Union Policies and 
Industrial Management, The Brookings In- 
stitution, Washington, D. C., 1941, p. 197. 
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handled by crews. The Memorandum 
of Agreement provided “It is the in- 
tent of this document that the con- 
tract, working, and dispatching rules 
shall not be construed so as to require 
the hiring of unnecessary men.” The 
employers obtained the right to deter- 
mine loads “where operations have 
changed or where new commodities 
or operations have developed.” It was 
specifically provided that “the use of 
machinery to move or stow cargo on 
the dock or on the ship shall be con- 
sidered a change in operations which 
permits the handling of loads larger 
than previous standards.” 


In return for these changes in work- 
ing rules, the employers agreed to es- 
tablish a fund which would protect 
“all fully registered longshoremen 
and clerks, minus attrition,” against a 
loss in income and to liberalize death 
benefits and provide for voluntary 
retirement at age 62. 

Work forces sometimes have been 
reduced by decisions of arbitrators. 
Under some contracts, when disputes 
arise in connection with a reduction 
in the size of the crew, the issue is 
treated as a grievance which may ulti- 
mately be tried by arbitrators. These 
arbitration awards indicate that there 
is some degree of flexibility in prac- 
tice concerning changes in the size of 
work crews in many industries. Re- 
gardless of the reasons or the limita- 
tions developed in connection with 
any of these changes, the important 
fact is that changes are made. This is 
in sharp contrast to the experience of 
the railroads either under the collec- 
tive bargaining agreements or the 
full-crew laws in effect in a number 
of states. The nature of several of 


these decisions is summarized below: 

When the layout was changed, 
Bethlehem Pacific Coast Steel Corpo- 
ration was permitted to assign one 
operator to two machines instead of 
one operator for each machine.*’ 


American Zinc Company of Illinois 
was permitted to discontinue the 
practice of assigning a helper to each 
skilled craftsman.*® 

National Container Corporation was 
permitted to reduce the “size of work 
crews on printing presses and [to 
eliminate the] requirement of 100 per 
cent inspection of work by crews.” 
The crew size was reduced from three 
to two.’® 

Standard Oil of Indiana was per- 
mitted to reduce crew size from five 
to four.”° 


Schlitz Brewing Company was per- 
mitted to eliminate the “job of conveyor 
switchman on dumping operation after 
installing new conveyor equipment.” * 


Armco Steel Corporation was per- 
mitted to “reduce boiler room repair 
crews from three to two men after 
shutting down one of three boilers.’’* 


Bethlehem Steel Corporation was 
permitted to abolish a job after tech- 
nological change “rendered unneces- 
sary” the “principal function” of the 
worker and to reassign the “remain- 
ing minor duties of that job to other 
employees in the bargaining unit who 
could easily handle additional duties 
assigned.” 78 

Lone Star Steel Company was per- 
mitted to reduce a crew from two to 
one “after a new mechanism installed 
on the machine obviated the need for 


more than one man.” *4 





* April 17, 1952, Hubert Wyckoff, Arbi- 
trator. 

* June 23, 1952, Clarence M. Updegraff, 
Chairman of Arbitration. 

” September 6, 1957, A. R. Marshall, 
Chairman of Board of Arbitrators. 

*” January 6, 1958, Clarence M. Updegraff, 
Arbitrator. 
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*January 21, 1958, R. W. Fleming, 
Arbitrator. 

* November 28, 
Arbitrator. 

* March 1, 1956, Ralph T. Seward, Arbi- 
trator. 

* August 27, 
Arbitrator. 


1958, Sidney L. Cahn, 


1954, Harold M. Gilden, 
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The Key Manufacturing Company 
was permitted to “eliminate certain 
job and combine its duties with those 
of another job.” * 

In the 1959 collective bargaining 
between Pittsburgh Plate Glass Com- 
pany and the United Glass and Cera- 
mic Workers of North America, AFL- 
CIO-CLC, the company demanded the 
right to make 36 adjustments in man- 
power requirements. The issue was 
turned over to a three-man arbitra- 
tion commission. The commission laid 
down several general principles as a 
guide in its determinations. The first 
principle was that “Creeping techno- 
logical and process changes, if they do 
reduce work duties without an off- 
setting increase in tension and respon- 
sibility, should justify manpower re- 
ductions on the affected operations.” 
Of the 36 requests, 27 were for a re- 


duction in the number of workers 


required to handle designated opera- 
tions. Twenty-one of these 27 requests 


were approved by the arbitrators. 

As the various illustrations cited 
above indicate there is nothing unique 
about changing the size of a crew. 
When new technological changes de- 
velop, crew sizes tend to be adapted 
to the new circumstances. 


Full-Crew Rules 
Add to Costs 

One of the effects of the full-crew 
rules is to add to business 
While this appears to be an obvious 
result, only scattered attempts have 
been made to estimate such costs. 
When the National Diesel Electric 
Agreement was reached in 1937, the 
BLFE estimated that the agreement 
would result in the employment of 
about 700 additional firemen.”® 


An 


crew 


costs. 


the cost of full- 
California 


indication of 
laws developed in 


during World War II. Because of the 
wartime shortage, the full-crew re- 
quirements were relaxed. From July 
to November, 1943, 6,240 freight 
trains of more than 49 cars each, were 
operated in the state with fewer than 
the required number of brakemen. 
Only 15,831 brakemen were used as 
compared with the 23,163 who would 
have been required under the statute. 
The result was a saving of almost 
one-third in the number of brakemen 
required.”* 

A special study made by the rail- 
roads covering operations in New 
York State in 1959 estimated that 
2,243 men involving an annual cost of 
$14,755,447 were required by the New 
York state full-crew law. However, 
of this total, 1,598 men with an annual 
cost of $10,367,512 were required by 
their then current labor agreements; 
the difference of 645 men and $4,387,935 
was required solely because of the 
state’s full-crew law.** Most of the 
employees required by current labor 
agreements were firemen (1,556 fire- 
men at a cost of $10,120,353). 

The New York Public Service Com- 
mission Report concluded: “The pres- 
ent mandatory inflexible minimum 
crew requirements have caused, in 
some instances, a waste of manpower 
and money; for example, those dis- 
closed herein involving the extra 
brakemen employed on certain trains 
in this state solely to comply with 
the full-crew laws.” 

It seems clear that the employment 
of more workers than required to per- 
form a job must add to business costs. 
The magnitude of the excessive costs 
will be determined by the number of 
workers retained, the proportion of 
the excess to the size of the crew, and 
the relative magnitude of labor costs 
in the company or industry. In an 





* May 27, 1954, Martin A. Weising, 
Arbitrator. 
* Brotherhood of Locomotive Firemen and 


Engineers Magazine, March 1937, p. 147. 
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* Railway Age, January 29, 1944, p. 290. 
* Source cited at footnote 2, at pp. 19-21. 
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industry, such as the railroads, with 
a relatively high labor cost, full-crew 
laws and full-crew rules would tend 
to be more burdensome than in indus- 
tries with relatively low labor costs. 


Number of 
Employees 
16,450 
17,970 
34,420 


Freight Firemen 
Yard Firemen 


Total 


This estimate was based upon em- 
ployment during the 12 months ended 
October 31, 1959, and rates of pay 
effective March 1, 1961. 

To the cost for firemen must be 
added the costs of other full-crew 
rules and state full-crew laws. To 
estimate these costs, the railroads ex- 
amined the experience of 25 Class I 
railroads, which employed about 68 


Required by rule or agreement 
Required by law or regulation 
Total 


The railroads estimate that the cost 
of unneeded firemen in freight and 
yard service is about $269 million, de- 
termined as follows: 


Annual Payroll Cost, 
Including Vacations 
and Payroll Taxes 


$138,444,000 
130,591,000 
$269,035 ,000 


per cent of the operating employees. 
The data were developed on the basis 
of analysis of a single day’s operation 
—tours of duty started on July 15, 
1958. One-day surveys may be dis- 
torted and hence these data should be 
considered only as an approximation 
of the costs of these full-crew prac- 
tices. The following totals are exclu- 
sive of the cost of unneeded firemen. 


Cost for July 1958 
$2,296,160 
2,877 501 
$5,173,661 


(By classes of service, the costs were estimated as follows :) 


Freight service 

Yard service 

Passenger service 
Total 


On the basis of the above study, the 
cost for all Class I railroads for un- 
needed crew members, other than 
firemen, was about $7.6 million in 
July 1958 or about $91 million on an 
annual basis. 

Thus, on the basis of these esti- 
mates, the combined cost of unneeded 
firemen and other excess crew mem- 
bers is about $360 million annually. 


Conclusion 


One of the major effects of full- 
crew laws or rules is the employment 
of more men than are required to per- 
form the job efficiently. Various stu- 
dents have recognized this fact. Haber 


2,604,993 
1,699,880 
868,788 
$5,173,661 


and Levinson titled their discussion 
of this practice in the building trades: 
“Requiring the Employment of ‘Un- 
necessary’ Men.” They concluded: 
“Regardless of their effects on costs 
little or no justification exists 
for rules of this type From both 
a social point of view and, over the 
long run, from the point of view of 
unions and workers themselves, such 
restrictions should be eliminated.” *° 

A recent Brookings Institution study 
noted: 

“Sometimes the union’s ob- 
jective is to prevent overwork or to 
promote safety. But in a vast majority 
of cases where crew sizes are negotiated 





* Source cited at footnote 12, at p. 178. 
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the size of the crew is excessive—often 
flagrantly so Once an excessive 
crew has been established, eliminat- 
ing unneeded workers becomes ex- 
tremely difficult . By far the most 
ambitious attempts to require excessive 
crews have been made by the running 
crafts on the railroads.” *° (Italics 
added. ) 

Emergency Board No. 133 in its 
report covering full-crew demands in 
the New York harbor in 1960 ob- 
served: 

“The request for a fixed crew con- 
sist upon the vessels operated would 
result in freezing the positions pres- 
ently existing and in the addition of 
an assistant captain’s position on 
ferry boats, so it would mean that 
regardless of the circumstances or the 
need for such positions, they could 
not be eliminated except under the 
provisions of Section 6 of the Railway 
Labor Act. This request has not been 
justified on the basis of safety, econ- 
omy or efficiency of operation. 

“It is apparent to the Board that if 
by such requests the Carriers were re- 


quired to continue the employment of 
unnecessary personnel, their operation 
would be neither efficient nor economic 
and could only result in reduced traffic 
and fewer jobs for these employes.” ™ 
(Italics added. ) 


From the point of view of the econ- 
omy, the full-crew laws and the full- 
crew affecting the railroad 
industry are an economic waste. It is 
imperative that the railroads drive 
vigorously to achieve greater flexibil- 
ity in The precarious 
financial position of the railroads has 


rules 


crew size. 
been caused in part by excessive pay- 
ment to workers under various make- 
work rules including full-crew rules. 
While it may be possible to show that 
each individual make-work rule in- 
volves only a small fraction of the 
total labor cost, in the aggregate the 
cost of such rules seems to be signifi- 
cant. Flexibility, consistent with re- 
quirements of health and safety, must 
be introduced in connection with full- 
crew rules—as has been the case in 


[The End] 


many other industries. 





WORK STOPPAGES IN JULY 
The number of workers involved in new strikes during July and 
resultant man-days lost reached the lowest levels for the month since 
the end of World War II, according to preliminary estimates of the 
U. S. Department of Labor’s Bureau of Labor Statistics. 


An estimated 330 stoppages, involving approximately 95,000 
workers, about equally divided between manufacturing and non- 


manufacturing industries, began in July. 


Stoppages in the construc- 


tion industry continued at a seasonally high level, accounting for 
about 25 per cent of the strikes beginning in the month. 


Approximately 230 stoppages continuing from June brought the 
number of workers involved in walkouts in July to 183,000, resulting 


in approximately 1,690,000 man-days of idleness. 


Strike idleness 


accounted for an estimated .19 percent of all working time. 





” Sumner H. Slichter, James J. Healy and 
E. Robert Livernash, The Impact of Col- 
lective Bargaining on Management, The Brook- 


ings Institution, Washington, D. C., 1960, 


p. 323. 
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* Report To 'The President By The Emer- 
gency Board Appointed by Executive Order 
10888, Emergency Board No. 133, Wash- 
ington, D. C., December 10, 1960, p. 15 
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The Individual Worker 
and the Right to Arbitrate 
By HERMAN A. GRAY 


Section 9(a) of the National Labor Relations Act gives indi- 
vidual employees the right to present grievances to their 
employers without interference from the bargaining agent. 
The author says New York courts have overlooked this pro- 
viso in denying individual employees access to the arbitra- 
tion machinery. Mr. Gray is a veteran arbitrator, a New York 
City attorney and a faculty member at New York University. 


HIS ARTICLE is addressed to this question: Should an em- 

ployee who is covered by a collective labor agreement have the 
right to utilize the arbitration machinery for the disposition of a claim 
he is making, even though the union which is party to the agreement 
has elected not to do so. The discussion presupposes that the agree- 
ment contains the now common provision to the effect that all un- 
resolved disagreements with respect to its interpretation and application 
should be disposed of through arbitration. 

The New York courts that have passed upon this question have 
answered it in the negative.’ In their view the arbitration provision 
was written for the exclusive use of the contracting union and is not 
available to the individual worker. A like view was expressed by a 
judge sitting in the federal court in New York City.* It is the thesis 
of this note that this position was reached without adequate considera- 
tion of the relevant law and the practical effects. 

No attention has been given to Section 9(a) of the National Labor 
Relations Act which, after conferring exclusive bargaining power 
upon the union which has been designated for that purpose by a 
majority of the employees, continues with these words : 

“Provided, that any individual employee or a group of employees 
shall have the right at any time to present grievances to their em- 
ployer and to have such grievances adjusted, without the intervention 
of the bargaining representative, as long as the adjustment is not in- 
consistent with the terms of a collective-bargaining contract or agree- 
ment then in effect: Provided further, that the bargaining representative 
has been given opportunity to be present at such adjustment.” 





* Parker v. Borock, 5 N. Y. 2d 156 (1959), 36 LC { 65,159; Sholgen v. Lipset, 
14 Misc. 2d 296, 116 N. Y. Supp. 2d 165 (1952), 22 LC § 67,168; Bianculli v. 
Brooklyn Union Gas Co., 14 Misc. 2d 297, 115 N. Y. Supp. 2d 715 (1952), 22 
LC 7 67,135; Wright v. Ruppert, 14 Misc. 2d 290, 182 N. Y. Supp. 2d 103 (1953), 
36 LC 65,195; Brettner v. Canada Dry Ginger Ale, Inc., 9 Misc. 2d 725, 168 
N. Y. Supp. 2d 180 (1957), 33 LC { 71,039. 

7U. S. v. Voges, 124 F. Supp. 543 (DC N. Y., 1954), 26 LC 68,638. 


816 September, 1961 © Labor Law Journal 








It is well known that a labor contract at 
one large, dominant company of an in- 
dustry often becomes the basis, or stand- 
ard, for labor-management negotiations 
throughout the industry. This radiating 
influence of an initial contract is known 
as “pattern bargaining.’’ — Walter H. 
Carpenter, Jr., and Edward Handler. 





Section 9(a) as it appeared in the 
original Act merely provided that in- 
dividual employees were to have the 
right “to present grievances to their 
employer.” Controversy developed. 
The Board read the words with nar- 
row literalness and held that 
the individual worker could “present” 
a grievance he could not “dispose” of 
it and that the power to do the latter 
was vested exclusively in the bargain- 
union. The courts disagreed, ruling 
that the right “to present” necessarily 
included the right to adjust the griev- 
ance and, if 
it to 


while 


necessary, to prosecute 
a decision.* 

The right, so found by implication, 
Congress made express in the Taft- 
Hartley amendments by amplifying 
Section 9(a) as cited above. It should 
be noted that the amended 
not only declares the right of the in- 
dividual worker to take up claims on 
his own and to have them determined, 


section 


but goes on to say that he is free to 
do so without intervention or partici- 
pation by the bargaining union. The 
latter is relegated to the role of an 

* NLRB v. North American Aviation, Inc., 
136 F. 2d 898 (CA-9, 1943), 7 LC § 61,656; 
Hughes Tool Co. v. NLRB, 147 F. 2d 69 
(CA-5, 1945), 9 LC J 62,503. 

* Archibald Cox in 69 Harvard Law Review 
601, at p. 624, says that this is not an 
enforceable right and that the employer 
in his collective agreement with the union 
could agree not to process individual griev- 
ances thereby vesting the exclusive right 
to enforce the obligations of the agreement 
in the union. When Section 9(a) is read 
in conjunction with Section 7 as that 
now worded basis for the statement 


Right to Arbitrate 


is 


no 


observer, obviously so that it may 
know what is going on and be in a 
position to act if it believes the dis- 
position made is adverse to its own 
interests.* 

A “grievance” in the language of 
labor relations an of a 
claim under the provisions of a col- 
lective agreement. The consensus is 
that arbitration, with all of its short- 
comings, is the simplest, cheapest, 
most direct and most effective method 
for disposing of grievances. ‘That is 
why the overwhelming number of 
agreements provide for 
rather than leaving the 
parties to seek recourse in the courts. 
When the individual worker is denied 
the use of the arbitration machinery, 
he is being deprived of what is com- 
monly accepted to be the most ef- 
ficacious means for disposing of claims 
such as he is making. To permit the 
contracting union to bar him from 
access to is at to 
confer upon the union a power of in- 
terference in the handling of his claim, 
which clearly Section 9(a) does not 
intend the union to have, and sharply 
to diminish the scope and value of the 
right which the section does intend 
him to have. 


is assertion 


collective 
arbitration 


arbitration once 


[t is true that the courts, both state 
and federal, do not have any direct 
function in the enforcement of the 
rights safeguarde! by the National 
Labor Relations. Act. They cannot, 
however, fail to take cognizance of it. 
When they are called upon to deal 





Clearly the kind of con- 
tractual provision Cox suggests would be 
a violation under Section 8(a)(1) and 8(b)(1). 


can be found. 


Cox seemingly is of the view that the 
National Labor Relations Act was enacted 
primarily in the interests of labor unions. 
It is submitted that the purpose of the Act 
is to protect the workers and such rights 
as unions may enjoy under the Act are 
not conferred directly but are derivative 
and are possessed by unions only when 
the workers have seen fit voluntarily to 
confer them. 
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with labor relations, as they do in a 
major way when construing and ap- 
plying collective agreements, they 
should fashion the controlling princi- 
ples so that they be in accord with 
the national policy expressed in the 
Act. To do otherwise, will bring 


hopeless confusion and conflict into 
an area where the stability that comes 
from certainty is a vital need.° 


Just as no attention has been paid 
to Section 9(a), so little thought has 
been given to Elgin, Joliet & Eastern 
Railway Company v. Burley.® In that 
case the Supreme Court distinguished 
between collective bargaining and 
grievances, the first being the nego- 
tiation of the terms of the employ- 
ment, the second the assertion of 
claims under these terms after they 
had been agreed upon. This is the 
rationale of the decision. Bargaining 
is a matter of the collective interest 
and the power to carry it on is vested 
exclusively in the union when desig- 
nated for the purpose by a majority. 
A grievance is personal to the af- 
fected employee. The power conferred 
upon the union to bargain does not 
automatically carry with it the authority 
to deal with grievances. It is for the 
individual who has a complaint to de- 
termine whether he wishes to author- 


ize the union to handle it for him or 
whether he wishes to do so himself. 


Other cases have taken the same 
view, holding that the union which 
has gained the right to bargain has 
not thereby acquired the power to 
deal with grievances but must spe- 
cifically be given the authority to do 
so by the aggrieved employee.’ Ob- 
viously, this is the concept which is 
given express sanction by Section 
9(a). 

The distinction made between bar- 
gaining and grievances logically leads 
to fundamental consequences. The 
power to bargain possessed by the 
union commanding a majority of the 
employees carries with it the corre- 
lative duty to do so,* and not only 
for its own adherents but for those 
who are not its members as well.® 
The reason is clear. The statute con- 
fers upon the majority union the 
status of sole and exclusive bargain- 
ing representative for the entire em- 
ployee unit, which leaves the nonunion 
minority without any representation 
at the bargaining table. Since this 
monopoly is not granted voluntarily 
by the minority but is imposed by 
statutory mandate, it follows that the 
majority union is under a fiduciary 
duty to negotiate for the minority on 
equal terms. 





*In Donato v. American Locomotive Co., 
283 App. Div. 410, 127 N. Y. Supp. 2d 709 
(1954), 25 LC { 68,142, aff'd 306 N. Y. 
966, reference is made to the right in the 
individual employee under Section 9(a) to 
handle his own grievance and there is a 
suggestion that this would entitie him to 
institute an arbitration proceeding. 

Reference to Section 9(a) is also made 
in Cox v. R. H. Macy & Co., 14 Misc. 2d 
294, 152 N. Y. Supp. 2d 858 (1956), 30 
LC 69,869, but here the interpretation 
is that the section gives the individual em- 
ployee the right to go to arbitration if his 
employer is willing which, of course, gives 
the section no effect at all since, if both 
the employee and the employer are willing 
to submit their disagreement to arbitration 
they can do so without recourse to anything 
in the labor Act. 
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"aco. U.S. 7i8 -CE4S), 9. LC F51L212; 
reaffirmed on reargument, 327 U. S. 661 
(1946), 10 LC $51,227. 

* Douds v. Retail, Wholesale & Department 
Store Union, Local 1250, 173 F. 2d 764 
(CA-2, 1949), 16 LC 65,015; Nichols v. 
U. S. Steel Corp. (National Tube Co.), 122 
F. Supp. 726 (DC Ohio, 1954), 25 LC 
7 68,406; In re Norwalk Tire & Rubber Co., 
100 F. Supp. 706 (DC Conn., 1951), 23 
LC { 67,550; Broady v. Illinois Central R. R. 
Co., 96 F. Supp. 751 (DC IIL, 1951), 19 
LC ¥ 66,156; Eversole v. LaCombe, 125 Mont. 
87 (1950), 18 LC 65,989. 

* National Labor Relations Act, Section 
8(b) (3). 

*NLRB v. Reed & Prince Mfg. Co., 118 
F. 2d 874 (CA-1, 1941), 4 LC ¥ 60,394. 
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From the premise that the power 
vested in the union to represent the 
employees in bargaining does not en- 
compass the power to handle their 
grievances, it equally follows that there 


is no concomitant obligation to do so. 
The employees, union and nonunion 
alike, have the option either to present 
grievances themselves or to authorize 
the union to act in their behalf. The 
union must, therefore, be held to have 
a like choice. Not deriving power 
automatically from its majority status 
to process grievances, it is not auto- 
matically under duty to do so and 
may undertake to deal with a griev- 
ance or not, as its judgment or its 
interests dictate. This would hold 
true for its members no less than for 
nonmembers. 


Handling a grievance entails time, 
effort and money, especially so when 
it reaches the arbitration level. We 
may, therefore, expect to find a gen- 
eral practice among unions not to 
handle grievances for nonmembers 
who make no contribution to the cost. 
All the more so, since without any 
expense to themselves they are al- 
ready enjoying the benefits of the 
collective agreement in the same de- 
gree as the members whose dues 
have helped meet the not inconsider- 
able costs of negotiation. With the 
right to invoke arbitration reserved 
solely for the union when it is prose- 
cuting the grievance it would follow 
as a practical result that only union 
members would have the advantages 
of this method for disposition of their 
complaints. It would not be avail- 
able to nonmembers perforce acting 
on their own. 


It is established law that the col- 
lective labor agreement must not dis- 
criminate as among those within the 
Especially is this true when 
non- 


unit.?° 
the discrimination 
union membership, for that would 
run counter to the express prohibi- 
tion contained in Sections 8(a)(3) 
and 8(b){2) of the Act. Discrimina- 
tion may be found in the practice no 
less than in the language. If some 
employees are given a benefit under 
the agreement only because the union 


is based on 


in its discretion sees fit to accord it 
and others are denied this benefit be- 
cause the union chooses to deny it, 
then the agreement becomes dis- 
crimitory in its operation. An estab- 
lished policy on the part of the union 
to handle grievances for its members 
only, a policy in itself valid and un- 
derstandabie would result in barring 
employees from access to the arbi- 
tration machinery because they were 
not members. This would defeat 
the statutory purpose.” 


A peculiar dilemma confronts the 
individual employee who chooses to 
deal with his own grievance or for 
whom the union refuses to act. Sup: 
posing him to have a complaint which 
his employer will not adjust, he can- 
not invoke arbitration because if he 
does the employer will stay it on the 
ground that the arbitration machin- 
ery is not for his use. His only re- 
course would then be to sue in the 
courts. But when he does that the 
employer may stay the action and 
demand that the matter go to arbi- 
tration. On this the New York 
courts are unanimous.” Their posi- 
tion is correct. The disposition of 





® Steel v. Louisville & Nashville R. R. Co., 
323 U. S. 192 (1944), 9 LC § 51,188; Wallace 
Corp. v. NLRB, 323 U. S. 248 (1944), 9 
LC 9 51,187; Brotherhood of Locomotive Fire- 
men & Enginemen v. Mitchell, 190 F. 2d 308 
(CA-5, 1951), 20 LC {§ 66,441; NLRB v. 
Gaynor News Co., 197 F. 2d 719 (CA-2, 
1952), 22 LC { 67,046. 
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“Conley v. Gibson, 355 U. S. 41 
33 LC 71,077. 

® Ott v. Metropolitan Jockey Club, 282 App. 
Div. 946, 125 N. Y. Supp. 2d 163 (1953), 
24 LC f 67,936, aff'd .307 N. Y. 696 (1954), 
reargument denied 309 N. Y. 948 (1955): 
The employee’s action at law was stayed 
even though the time in which to seek ar- 
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disputes through arbitration rather 
than through the courts is as advan- 
tageous to the employer as it is to 
his men. He, therefore, has every 
right to be kept free of law-suits and 
to insist on arbitration. 

Thus we have an anomaly. The 
employee is obligated to submit to 
arbitration, the employer is not. Such 
a lack of mutuality is not within the 
spirit of American jurisprudence. 
Moreover, if the employer allows the 
lawsuit to go on, the employee would 
still be subject to the delays, expense 
and rigid formalism of the courts in 
order to have his claim determined, 
the very difficulties the provision for 
arbitration is designed to obviate.'® 

It has been suggested that when a 
union in bad faith refuses to process 
a grievance, the aggrieved employee 
would be able to sue it.** It is dif- 
ficult to see the ground for such an 
action. Since the union is under no 


legal obligation, statutory or other- 


wise, to handle grievances and is 
within its rights in refusing to do so 
even for its own members let alone 
for those who are not its members, it 
could not be charged with bad faith 
or a breach of its duty when it fails 
todoso. Where there is a lega! right 
to refrain from action, there can be no 
inquiry into the motive for the failure 
to act in the exercise of that right.*® 
But even if the union’s motive were 
to be relevant, it could hardly be 


criticized for failing to prosecute a 
grievance on behalf of a nonmember 
who makes no contribution to the 
cost. 

Let us assume, however, that where 
there is bad faith an action would lie. 
The inadequacy of this remedy is 
quickly revealed. The basis of the 
action would be bad faith. But sup- 
pose the union had refused to handle 
the grievance because in its honest 
judgment the grievance was _ not 
soundly grounded. Or, suppose the 
union had agreed that the complaint 
was valid but in the exercise of pru- 
dent management it considered the 
matter too trivial to warrant the ex- 
pense of an arbitration proceeding. 
Or, suppose it just didn’t have the 
money. 

In each of these cases the employee 
would be defeated because he could 
not show an improper motive. Yet 
why should he be bound by the union’s 
views as to the merits of his claim? 
Fair dealing requires that he be ac- 
corded a hearing. The injustice is 
even greater when the union acknowl- 
edges the validity of the claim but 
the employee must forego his right 
to a hearing because the union be- 
lieves the expense unwarranted or is 
financially unable to meet it. 

Before the employee could recover 
against the union he would have to 
establish that he had a valid claim 
against his employer to begin with. 





bitration under the agreement had expired; 
Spilkewitz v. Pepper, 159 N. Y. Supp. 2d 
53 (1957), 31 LC ¥ 70,462; Johnson v. Kings 
County Lighting Co., 141 N. Y. Supp. 2d 
411 (1955), 28 LC { 69,307; Buffalo Courier- 
Express v. Dyviniak, 124 N. Y. Supp. 2d 
249 (1953), 24 LC ¥ 67,946. 

*® Julius Wile Sons & Co., Inc. v. Messinger, 
199 Misc. 654, 102 N. Y. Supp. 2d 862 
(1951), 19 LC ¥ 66,213, the employee, whose 
action had been stayed because the col- 
lective agreement contained an arbitration 
clause, moved to vacate the stay on the 
ground that the State Board of Mediation 
had refused to designate an arbitrator since 
the union had not asked for it. Held, the 
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employer was entitled to arbitration; if 
the Board persisted in its refusal to name 
an arbitrator, the court would do so; 
if the employer chose not to proceed before 
the arbitrator named by the court, the stay 
would be vacataed and the employee would 
be allowed to prosecute his action. While 
the decision is fair since it insures the em- 
ployee a hearing, it still leaves it to the 
employer to say whether there is to be 
arbitration or law suit. 

“ Parker v. Borock, cited at footnote 1. 

* Beardsley v. Kilmer, 236 N. Y. 80; 
Morris v. Tuthill, 72 N. Y. 575; Clinton v. 
Myers, 46 N. Y. 511; North Central Realty 
Co. v. Blackman, 145 App. Div. 199. 
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For, unless his grievance were well 
founded, he could not convict the 
union of bad faith in refusing to 
process it. Thus, before the employee 
could vindicate his rights under the 
collective agreement he would have 
to perform a double task—prove that 
his complaint was justified and prove 
improper action on the part of the 
union. By contrast, the employee 
whose grievance goes to arbitration 
carries only one burden and that is to 
establish the validity of his claim. No 
reason suggests itself which would 
justify this disparate treatment of 
two individuals both working under 
the same agreement and equally en- 
titled to its benefits. 

Nor could the union be very happy 
with this procedure, even aside from 
the unpleasant fact that it was being 
charged with improper practices. In 
order to determine whether the em- 
ployee really had a good claim against 
the employer, the judge would of 
necessity be called upon to examine 
and construe the collective agreement 
out of which the claim arose. But 
that is exactly what the union sought 
to avoid. A major purpose of a pro- 
for arbitration is to have the 
work of interpreting and applying 
the agreement in the hands of one 
who can deal with it flexibly in the 
light of a practical experience with 
labor relations without the rigidity 
imposed by the strict rules of evi- 
dence and the other formalism of a 
court action. 


vision 


It can hardly be considered sound 
to create a situation in wihch workers 
must look for redress to litigation, 


difficult, uncertain and costly, and the 
unions are left exposed to lawsuits 
by those who mistakenly believe them- 
selves the victims of injustice, the 
disgruntled and the trouble makers. 
It would be far better to follow the 
clear purpose and the logic of the 
National Labor Relations Act. Let 
the bargaining union, having no legal 
duty to process grievances, permit its 
own judgment to control and keep 
its decisions free of judicial inquiry. 
Give full effect to the right which the 
Act recognizes in the individual to 
handle his own grievance by giving 
him access to the arbitration machin- 
ery in the event he cannot win a satis- 
factory adjustment from his employer. 

It is not suggested that unions be 
compelled to enter upon arbitration 
proceedings against their better judg- 
ment. All that is being urged is that 
if the collective agreement provides 
arbitration for the disposition of un 
settled disputes it be made available 
to the individual worker who has 
elected to prosecute his own griev- 
ance or who has turned to the union 
and been refused. If such a 
worker chooses to invoke arbitration 


has 


he would necessarily do so at his own 
expense. The union would, of course, 
be free to exercise the right given by 
Section 9(a) to observe the proceed- 
ing and to intervene whenever it 
thought its interests required it.’® 
Nor would there be any alteration 
of present practice in those situations 
in which the employees have desig- 
nated the bargaining union to act on 
their behalf in dealing with griev- 
ances either by specific authorization 








* Even though individual employees may 


not initiate arbitration, it has been held 
that they may intervene in the proceeding 
instituted by the union in order to safe- 
guard their interests. Soto v. Lenscraft 
Optical Corp., 7 App. Div. 2d 1, 180 N. Y. 
Supp. 2d 388 (1958), 36 LC { 65,084; Jro- 
quois Beverage Corp. v. Brewery Workers, 
Local 194, 14 Misc. 2d 290, 159 N. Y. Supp 
2d 256 (1955), 32 LC § 70,702; Teamsters, 
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General Warehousemen’s Local 852 v. Giidden 
Co., 9 Misc. 2d 648, 169 N. Y. Supp. 2d 
759 (1957), 33 LC § 71,134. There can be 
little doubt that the union would have the 
right to intervene in its own interest in 
any arbitration proceeding brought by an 
individual employee. This clearly is the 
purpose of the second clause in 
Section 9(a). 


prov iso 





or by a general provision conferring of any given grievance, including 
such authority contained in the union’s foregoing arbitration, would be bind- 
constitution. In those cases the action ing upon the affected employee as 
taken by the union in the handling being that of his agent. [The End] 








STRIKE BENEFIT SURVEY 

How well a striker can withstand the loss of his weekly paycheck 
often determines the duration of a strike, the National Industrial 
Conference Board reported recently in a survey of 102 national and 
international unions with a total declared membership of 13.9 million. 

Fifty-seven of the unions report that they have strike benefit plans 
to bolster the economic staying power of their 8.9 million members 
during a strike and 41 of these unions indicate that they have estab- 
lished special funds to provide this strike aid. The remaining 45 
unions in the NICB survey report that they do not have established 
plans to disburse strike benefits from international funds. 

Unions with strike plans usually allot to the strike fund a specified 
amount of the per capita tax paid to the international or national union, 
varying from a low of about $1 per year set aside by the Utility Workers 
to a high of $1.25 per month, which is earmarked for the strike funds 
of both the United Rubber Workers and the United Auto Workers. 
The participating unions most frequently set aside between 20 and 50 
cents per member (per month) for this purpose, the conference board 
survey shows. The median is approximately 30 cents per month. 

The amount of financial assistance provided striking members by 
the national unions varies considerably. So, too, do the stipulations 
and qualifications for receiving benefits, the waiting periods and the 
duration of benefits. 

Twenty-six of the unions pay flat-sum benefits to strikers, ranging 
from a low of $5 a week paid by the Brewers’ Union to a high of $50 
a week offered by the Photoengravers and the independent Mailers 
Union. The median weekly amount is about $20. 

Most of the unions use a sliding-scale type of payment plan based 
on individual need, marital status and the striker’s number of depend- 
ents. Several unions earmark a percentage of the striker’s normal 
income as a strike benefit or disburse funds solely on the basis of need. 

Some unions set minimum and maximum figures for strike aid 
and a few others report that they seldom give strike assistance in the 
form of cash. Instead, these unions distribute groceries and pay rent, 
utility bills and other “emergency” items. 

Increasingly, unions are treating the payment of strike benefits 
as a matter of right rather than need. Twenty-two of the unions 
interviewed by the Conference Board say they have adopted this 
approach, primarily because rank-and-file workers feel that strike costs 
tend to be unequally distributed. These workers believe this is par- 
ticularly true when a strike settlement results in a pattern-setting 
agreement. Although all union members benefit, strike costs are borne 
by only a few. 
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Independent Unions in the Gulf Coast 


Petroleum Refining Industry— 
The Esso Experience 


By F. RAY MARSHALL 





This article is based in part on interviews with union and management 
representatives and workers in the Gulf Coast area. It explores the 
reasons for continued dominance of the petroleum refining industry by 
independent unions. The author, professor of economics at Louisiana 
State University, wishes to express his gratitude to Professors Stephen L. 
McDonald and W. D. Ross for their helpful suggestions during this study. 





HIS STUDY DEALS PRIMARILY with the development of 

the Standard Oil of New Jersey independent union system. Some 
of the major reasons for the tenacity of independent unions in the 
oil industry, despite concerted attempts by national organizations to 
dislodge them, will be explored; special attention is devoted to an 
organizing campaign in 1958-1959 at the largest petroleum refinery in 
the United States, Esso of Baton Rouge, Louisiana. The Esso experi- 
ence also throws some light on the automation and work-rules prob 
lems so important in other industries; it was management’s attempt 
to abolish craft lines that put the independent union to its severest 
test when Esso workers turned to outside organizations for help. 


The dominant position of the Standard Oil Company of New Jersey 
caused the labor relations practices of that company to influence others 
in the industry.’ Standard’s traditional industrial relations philosophy 
has been that national unions are not only unnecessary but interfere 
with efficiency because labor problems can be most efficiently handled 
at the local level. A device which helped Esso and other Standard of 
New Jersey affiliates avoid outside unions before the 1930's was the 
company union systems devised by Mackenzie King—later Canadian 
Prime Minister—around the time of World War I. When the Wagner 
act outlawed “company” unions, Standard affiliates severed their 
formal ties with these organizations, but continued to deal with them 
as independent unaffiliated local unions. No significant breach in 
Standard’s system occurred until 1942 when the workers at the Ingle- 
side (Texas) Refinery of Humble Oil and Refining Company (a Stand- 
ard of New Jersey subsidiary) rejected the Employees Federation 
(212 to 69) in favor of the Oil Workers International Union-CIO. 
However, Humble sealed this breach in November, 1945, by closing 








‘See Henrietta Larsen and Kenneth Wiggens Porter. History of Humble Oil 
and Refining Company, Harper and Brothers, New York, 1959. 
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the Ingleside refinery, after it twice 
had been seized by the federal govern- 
ment, once in 1944 for disobeying a 
War Labor Board order to grant 
maintenance of membership and again 
in 1945 during a nationwide oil strike. 
The refinery probably would have been 
closed whether or not the workers 
voted for the OWIU, but manage- 
ment was “obviously annoyed with a 
group that had broken through the wall 
of its resistance to outside unionism.” * 


Industrial Representation Plan 


The Industrial Representation Plan 
(IRP) adopted by Standard Oil of 
New Jersey grew out of the “bloody” 
3ayonne, New Jersey strikes against 
that company in 1914-1916. The IRP 
was installed by Clarence J. Hicks, 
who had gained experience with a 
similar program in another Rocke- 
feller interest—the Colorado Fuel and 
Iron Company—after the disastrous 
“Ludlow massacre.” * 


Company officials labeled the IRP 
“*The Square Deal’—with Emphasis 


on the Individual.”* The plan pro- 
vided for: elected employee representa- 
tives (who held joint conferences with 
management); an elaborate welfare 
program, including annuities, death, 
accident, and sickness benefits; and 
the creation of a personnel and train- 
ing department to administer the plan. 

The IRP was ratified by 98 per cent 
of the workers at the Baton Rouge 
refinery late in 1919, but in the sum- 
mer of 1920, Boilermaker’s Lodge 582 
struck after the company refused to 
recognize it as bargaining agent for 
the 300-member boilermaker unit. The 
Boilermakers’ strike halted produc- 


tion at the 3,200-man refinery for three 
weeks. 

Management refused to recognize 
an outside union on the grounds “that 
to enter into a separate contract with 
the Boilermakers’ union would be 
contrary to the spirit and letter of 
the Industrial Representation Plan.” ® 
D. R. Weller, vice-president of Stand- 
ard Oil of Louisiana announced: 

“The Company insists upon dealing 
with its own employees, either directly 
or through committees of their fellow 
employees which have been hereto- 
fore voluntarily selected in accordance 
with the company’s Industrial Repre- 
sentation Plan which most fairly and 
fully carries into effect the principle 
of just and collective bargaining.” ° 

The Boilermakers had helped estab- 
lish the IRP at the Baton Rouge re- 
finery, but accused the company of 
making arbitrary decisions under the 
plan ;’ they therefore wanted the closed 
shop and a thorough investigation of 


the IRP. 

A United States Department of Labor 
representative proposed that the boiler- 
makers end the strike and withdraw 
their demand for recognition; the com- 
pany was asked to reinstate the strikers 
and permit an investigation of the 
IRP to see if it was fair, just and 
effective. Management rejected this 
proposal on the ground that it was 
unnecessary for the representation 
plan to “be reviewed by any other 
tribunal than that of Standard Oil.” $ 

The strike ended after Baton Rouge 
civic groups started a movement to 
get citizens deputized to protect strike- 
breakers ; strikers were also demoralized 





* Source cited at footnote 1, at p. 605. 

*See Clarence J. Hicks, My Life in In- 
dustrial Relations, Harper and Brothers, 
New York, 1941. 

* Patterns of the Past, Esso Standard Oil 
Company, Employees Relations Research, 
p. 16. 
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* Source cited at footnote 4, at p. 17. 
*Source cited at footnote 4, at p. 18. 
* Baton Rouge State Times, July 21, 1920. 


*Source cited at footnote 7, August 13, 


1920. 
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by rumors that their leader was a 
member of the I1WW which was labeled 
a “communist union.” * Another strike 
came a few days after the strikers 
returned to work because of company 
discrimination against union leaders. 
The second strike was quickly broken 
when 50 special deputies protected 
the boilermakers who wanted to work. 

After the Boilermakers strike—which 
was the only serious trouble manage- 
ment had with the [RP—the company 
improve the plan as a 
handling grievances, pro- 
labor-management com- 


sought to 
means of 
viding for 
munications, and implementing the 
“square deal” program. 


Independent Industrial 
Workers Association 


Jersey Standard officials were ob- 


viously unhappy when the Wagner 
Act “challenged the company’s tradi- 
tional methods of collective bargaining.” 
According te a company publication, 
“this law was based on the tacit as- 
sumption that ‘capital’ is the enemy 
of ‘labor’, a conflict concept directly 
opposed to the cooperation concept 
that had been successfully promoted 


in Jersey.” ' 

After the Wagner Act was upheld 
in the spring of 1937, the workers at 
the Baton Rouge refinery voted over- 
whelmingly to retain a legalized ver- 
sion of the [RP and management signed 
a contract with the new union, called 
the Independent Industrial Workers, 
Association, in 1937. 

When the IIWA was first estab- 
lished, Negroes and whites were in 
the same union, but the Negroes formed 
a separate organization because they 
wanted control of their own affairs. 
For all practical purposes, IIWA Sec- 


tions I (white) and II (Negro) are 
separate locals, though a joint bar- 
gaining committee gives the Negroes 
a sort of veto on the contract; Negroes 
and whites may negotiate separate 
supplementary agreements pertaining 
to their sections. 

Each Section of IIWA elects repre- 
sentatives who make up two separate 
plant councils, which meet monthly; 
union members do not participate in 
these monthly meetings, though they 
are permitted to attend. 


Collective Bargaining 
Before 1958 

The basic provisions of the 1937 
contract, covering production and 
maintenance workers in a plant-wide 
unit, remained almost unchanged until 
1953. The contract was subject to 
amendment at any time, though man- 
agement generally reversed the right 
to determine if requests were justified.” 
Management was able to make many 
decisions unilaterally because union 
officials felt that 
conducted a 


and management 
IIWA could not have 
successful strike; the memory of the 
1920 Boilermarkers strike and fear 
that their positions and benefits might 
be lost served to dampen rank-and 
file enthusiasm for strikes. 


Esso’s wage policy has been to 
meet prevailing adjustments on the 
Gulf Coast, but not to be a pattern- 
setter. For example, the 1937 agree- 
ment provided that wages would be 
based on the average of eight other 
Gulf Coast refineries, most of which 
were subsequently organized by the 
Oil Workers International Union; in 
1946, the practice of naming these re- 
fineries in the contract 
tinued, though their contracts continued 


was discon 


to influence Esso wage decisions. 





*James Hubert Dumesnil, “Labor-Man- 
agement Relations at Esso Standard Oil 
Company (Louisiana Division) 1919-1953,” 
unpublished M. A. Louisiana State 
University, 1954. 
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During the Korean war the IIWA 
joined other unions in the oil industry 
to present a united front before the 
Wage Stabilization Board (WSB). 
The IITIWA sought to use this inter- 
union cooperation to strengthen its 
bargaining position with Esso and 
avoid the “pattern-follower” or “free 
rider” label placed upon it by other 
unions. In 1951, for example, the 
association sought to gain a wage in- 
crease of more than the 3.4 per cent 
permitted by WSB regulations, con- 
tending that other unions were receiv- 
ing larger increases. The company 
refused to grant more than 3.4 per 
cent, though it immediately granted 
4.6 per cent permitted by WSB with- 
out prior board approval) in January, 
1952; however, union representatives 
voted to reject the company’s offer. 
Since similar impasses were reached 
elsewhere in the industry, President 
Truman averted a nationwide strike 
by declaring the dispute a national 
emergency. The IIWA was urged by 
other unions in the oil industry to 
preserve the united front and reject 
Esso’s 4.6 per cent. But on April 2, 
1952, the IIWA Plant Council voted 
47 to 33 to accept Esso’s offer. 


However, the company front was 
later broken when Standard Oil of 
California granted its independent an 
18-cent increase, which the companies 
urged the WSB to disallow. Stand- 
ard of New Jersey told the Board that 
its workers were satisfied with the 
4.6 per cent because they had voted 
to accept it. The WSB finaily estab- 
lished an industry pattern by granting 
a compromise 15 cents. Esso then 
granted the IIWA a 74 per cent in- 
crease to conform with this pattern 
instead of the 4.6 per cent accepted 
by the association. 

Next to wages, seniority has probably 
been the most difficult contract pro- 
vision for Esso and IIWA to negotiate. 


Seniority provisions could not be easily 
resolved in the first contract negotia- 
tions in 1937, and a very weak provi- 
sion was finally adopted which made 
promotion, demotion and transfer de- 
pend upon seniority only if “ability, 
loyalty and other important qualifica- 
tions” were equal.** Seniority was 
strengthened somewhat in the 1953 
contract. 


Organizing by Outside Unions 

Except for the Boilermakers’ strike 
of 1920, no national union came close 
to gaining recognition at Esso until 
1945, though various national organiza- 
tions attempted to unionize this 
strategic plant from time to time. In 
1943 the International Brotherhood 
of Electrical Workers, which had mem- 
bers at the refinery as early as 1919, 
requested recognition from Esso, but 
management refused this request on 
the grounds that its agreement with 
the IIWA covered electricians. The 
electricians then filed an unfair labor 
practice charge against the company 
for refusing to bargain. This case 
was settled in 1945 when IBEW 
Local 767 won an NLRB election and 
became bargaining agent for Esso’s 
electricians. 


As a result of Taft-Hartley’s pro- 
hibition on the inclusion of plant 
guards in a bargaining unit with other 
employees, Esso guards withdrew 
from the IIWA in 1948 and formed 
the Independent Industrial Guards 
Association. The IIGA’s structure 
was patterned after the ITWA, but 
has generally been less active than 
the latter. The IIGA and IBEW 
contracts resembled very closely those 
of the IIWA during the period be- 
fore 1958. 

In 1953 the company and IIWA 
succeeded in their efforts to have the 
NLRB deny the welders’ request for 
a separate bargaining unit. The case 





* Source cited at footnote 9, at p. 126. 
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resulted from an attempt by the com- 
pany to combine the welders and 
burners into a single classification ; 
however, the NLRB agreed with man- 
agement and the IIWA that the nature 
of the welders’ work did not warrant 
a separate unit. This case was a 
prelude to the 1958-1959 work-rules 
controversy which threatened to dis- 
rupt Esso’s historical industrial rela- 
tions policies. 


IIWA Cooperation 
with Outside Unions 

3y the beginning of World War II, 
independent unions represented many 
more workers than the competing na- 
tional unions. During the war, how- 
ever, the OWIU-CIO made considerable 
progress because the War Labor 
3oard, unlike the NLRB, had the 
power to translate representation elec- 
tions into contracts; of particular im- 
portance to the growth of oil unions 
was the WLB’s decision to grant 
maintenance of membership. Between 
1935-1939 both the AFL and the CIO 
organized only six refineries of the 
larger companies with about 3,000 
workers; the independents had con- 
tracts with 53 refineries covering 34,100 
workers,** the importance of the WLB 
is suggested by OWIU’s membership 
increase from 27,000 to 65,000 between 
1939 and 1946. 

The IIWA’s cooperation with the 
OWIU, AFL unions, and with other 
independents during the Korean War 
was part of a larger campaign to form 
one union in the oil industry. The 
OWIU, the main national union in 
the industry,’* realized that the key 
to the formation of a strong union in 
the oil industry lay in capturing 
Standard of New Jersey or forming 
an alliance between the independents 
and other unions in the industry. 


It was upon this premise that 143 
delegates representing 212,000 oil 
workers in 31 unions were called to 
Philadelphia in 1954 to form one big 
organization, which would have been 
called the Oil and Chemical Workers 
Union. The largest organization at 
the convention was the OWIU with 
130,000 members, many of whom were 
not, however, in petroleum refining. 
Representatives of some 71,000 mem- 
bers of independent unions were in 
attendance, the largest of which was 
the Central States Petroleum Union, 
representing some 30,000 Standard 
of Indiana Workers. The Atlantic 
Independent Union represented about 
11,600 workers and the ITWA at that 
time had about 7,000 members. There 
were no representatives from the large 
3aytown Employees Federation at 
Humble refinery in Baytown, Texas, 
or from the independent unions at 
Standard of California. 

The delegates assembled in Phila- 
delphia were not all really interested 
in forming one big union. It was 
obvious that many of those present 
were merely observers. The aif- 
ferences between the organizations 
were too great to be easily overcome ; 
the independents were particularly 
concerned that acceptance of the 
amalgamation plan would require a 
doubling of their dues. Other reasons 
for the independents’ failure to join 
the merged organization will be sug- 
gested below. 

Independents within Esso also at- 
tempted unsuccessfully to form a 
“coalition committee” for the purpose 
of company-wide bargaining; this 
committee subsequently was replaced 
by a short-lived “Esso International,” 
combining several independent unions 
in the company. These efforts were 
thwarted by management's refusal to 





% Walter Galenson, The CIO Challenge to 
the AFL, Harvard University Press, Cam- 
bridge, Massachusetts, 1960, p. 421. 
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bargain on a company-wide basis and 
the reluctance of IIWA leaders and 
members to support these schemes; 
any successful organization required 
IIWA’s cooperation because it was 
by far the largest Esso union. 

After the failure of these merger 
efforts, the ITIWA joined with other 
groups in the formation of the Federa- 
tion of Independent Oil Unions. The 
main purpose of this federation, es- 
tablished in 1955, was to exchange 
information and provide other assistance 
to independent unions, especially the 
protection of independents from the 
raids expected by national unions after 
the 1955 AFL-CIO merger. Unions 
affiliated with FIOU represented about 
20,000 members in 1958, though the 
average monthly dues-paying mem- 
bership between August, 1957, and 
August, 1958, was only about 6,500. 
The IITIWA was the largest group in 
the FIOU, paying dues on an average 
of 3,464 during this period. Other 
organizations and the membership 
upon which they paid per capita 
were: the Baytown Employees Federa- 
tion, representing Humble employees 
at Baytown, Texas, 1,712; Inde- 
pendent Oil Workers of Oklahoma, 
at the Continental Oil Company, 
Ponco City, 1,183; and three small 
organizations representing workers at 
the Ethyl Corporation, Baton Rouge, 
Louisiana, Continental Oil in Lake 
Charles, Louisiana, and Humble build- 
ing employees.’® 

Management was not unmindful of 
these activities. An Esso Employee 
Relations Department report noted 
these efforts to “woo independents in 
Esso into an oil industry union coali- 
tion,” adding: 

“Increasingly aggressive activities 
of the leadership of some of the unions 
in Esso supplied a continuous challenge 


to management to provide a relation- 
ship that was satisfying enough to 
offset the lure of big unionism. 


“Management’s efforts throughout 
this period were directed toward greater 
cooperation between labor and man- 
agement. Much time was devoted to 
communications in the hope that by 
creating better understanding between 
employees and management, encour- 
aging employee participation and build- 
ing cooperative attitudes, the ‘human 
relations’ problems would be solved. 
Countering the union drive for central 
bargaining, management emphasized 
local decision-making, local identity, 
the importance of the individual in his 
local environment.” *° 


‘Refinery Mechanic’’ Controversy 
The first serious trouble between 
IIWA and Esso developed in 1958 
when the association and management 
were unable to negotiate a new con- 
tract. The company, like many others, 
became concerned with the need for 
greater efficiency and proposed to 
create a new classification called “re- 
finery mechanic” to replace various 
craft units in the mechanical depart- 
ment—involving some 1,700 of the 
plant’s approximately 6,000 employees ; 
technical, and clerical em- 
ployees were not affected by this 
move—though some inter- 
viewees expressed concern that it was 
merely a matter of time before the 
efficiency drive affected them. 


process, 


pr¢ CESS 


On June 30, 1950, there were 7,527 
employees at Esso in Baton Rouge, 
approximately 1,200 of whom were 
Negroes. In 1960, there were about 
6,000 total employees at the refinery, 
approximately 700 of whom were 
Negroes ; output increased by approxi- 
mately one-third during this period. 
In 1955, IIWA Section I had approxi- 
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mately 4,400 members and Section II 
had 900. By 1959 membership in 
both sections had declined to 
than 4,000 and there were approxi- 
mately 700 in Section II. 


less 


Many of the petroleum industry’s 
manpower problems are due to techno- 
logical changes reducing the need for 
manpower in the production-worker 
categories. For example, peak em- 
ployment for both manufacturing and 
the petroleum industry came in 1953 
when there were 17.2 million total 
employees in manufacturing, 13.8 mil- 
lion of whom were classified as pro- 
duction and related workers (that is, 
excluding salaried workers from the 
total). In 1958, there were 15.5 mil- 
lion employees in manufacturing, but 
only 11.7 million production and related 
workers. There were in 1953, 206,000 
employees in petroleum refineries, 
142,000 of whom were production and 
related workers ; the comparable figures 
for 1958 were 192,000 and 121,000.%" 
During this period, therefore, total 
employment in petroleum refineries 
declined by 68 per cent while the 
number of production and related 
workers declined by 14.8 per cent; 
production workers declined from 
about 69 per cent of the total in 1953 
to 63 per cent in 1958. At the same 
time, production increased by about 9.8 
per cent and became more diversifiéd.** 

The rate of return on net worth in 
the industry declined during this 
period from 14.7 per cent to 10.6 per 
cent (the average rate for all industry 
in the United States declined from 
10.2 per cent to 9 per cent. Manage- 
ment reacted to declining profits by 
implementing a plan, the beginnings 
of which had been conceived as early 
as 1947, to reduce labor costs through 
greater efficiency in manpower utili- 


While the “refinery mechanic” 
Saton 


zation. 
controversy was underway at 
Rouge, refineries at Bayway 
and Bayonne, New Jersey, and Balti- 
Maryland, adopted programs 


Esso 


more, 
to combine crafts. 

These efforts to improve efficiency 
produced labor throughout 
the petroleum refining industry in 
1958 and 1959. The OCAW struck 
the Gulf refinery at Port Arthur, 
Texas, in January, 1959, rather than 
accept management’s proposal to 
amalgamate crafts. The Gulf strike 
was watched closely by Esso and the 
IIWA at Baton Rouge, where nego- 
tiations continued after the contract 
IIWA off- 
took up 
de- 


unrest 


expired on July 20, 1958. 
cers visited Port Arthur, 
funds for the Gulf strikers, 
clared refinery mechanic a “monster on 
the horizon” which “not only destroys 
craft identity, but results in a speed- 
up and the creation of surplus employ- 
ees which could result in a lay-off.’ 
IIWA officials announced at the 
same time that employees 
have always preferred the peaceful 
route in negotiations, but must con- 


and 


“Tp 
zeoO0 


0 


fess our nerves are on edge.’” 

Gulf argued that featherbedding was: 
“part of the explanation why this 
installation operated at a loss of many 
millions of dollars to Gulf Oil Cor- 
poration during 1958. No corporation 
can long justify the maintenance of 
whose operation in- 
the issue 


an installation 
volves so large a loss 
is really whether this corporation or 
any corporation shall hand over to 
organized labor the right to dictate 
how a refinery shall be operated, and 
this the Gulf Oil Corporation does 
not propose to do.’ 

The Gulf strike settlement on March 
4 provided for a 5 per cent average 





* Source cited at footnote 4, at p. 420. 

* Source cited at footnote 4, at p. 110. 

* Appeal for funds by the IIWA, printed 
in the Baton Rouge Morning Advocate, 
February 26, 1959. 
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hourly pay increase retroactive to 
January 16, 1959, and a rather incon- 
clusive compromise on the job classi- 
fication controversy. A joint statement 
declared management would get more 
flexibility but would not destroy craft 
identity. The contract provided: 


“Employees are expected to per- 
form any duties to which they may 
be assigned. Any work peculiar to 
any classification of employment 
shall be done by the employees reg- 
ularly assigned that classification, ex- 
cept in the case of emergency. It is 
understood, however, that work pe- 
culiar to any classification may change 
because of the addition or elimination 
of equipment and because of changes 
in work methods. Employees shall 
for periods of short duration perform 
work of another classification inci- 
dental or related to jobs being per- 
formed by them. Such incidental or 
related work of a short duration shall 
not be construed to have changed 
work peculiar to a classification.”** 


When IIWA refused to accept the 
substitution of a “refinery mechanic” 
for various skilled craft categories in 
1958, Esso had employees sign indi- 
vidual agreements accepting the new 
classification; failure to accept was 
expected to result in loss of seniority 
because a new seniority roster was 
being created, so only 14 of over 1,700 
employees affected refused to accept 
the new classification. 

Esso explained that an employee 
in the refinery mechanic classification 
would perform “precision tasks of at 
least one mechanical skill. He will 
perform the tasks of other skills to 
the extent of his ability. Nor- 
mally we expect that each mechanic 
will be doing the tasks of his pre- 


cision skill and the lesser skill tasks 
of other skills necessary to complete 
a job. Generally people will work 
very much the same as they do to- 
day; the exception being that they 
will work more as a team and thus 
reduce standby time. Most of the 
people can do some of these jobs 
now, but training will improve their 
know-how and will build their confi- 
dence.” ** 

Employees eligible to participate 
in the refinery mechanic program 
were grouped according to pay rates; 
all employees whose hourly rates 
were $3.03 or higher were eligible for 
immediate entry into the refinery me- 
chanic classification and had 12 months 
in which to qualify, during which 
time they would work with other 
skilled mechanics and be trained for 
the new classification. Employees 
with rates between $2.69 and $2.97 
an hour were eligible to enter a train- 
ing program for the new classifica- 
tion which would take about two 
years to complete; employees who 
could not qualify were to remain 
second-class refinery mechanics. The 
rate established for the refinery me- 
was $3.37 an 


chanic classification 


hour. 

The Baton Rouge refinery’s general 
manager, H. J. Voorhies, told Esso 
workers: “The need for reducing 
our costs is always of major impor- 
tance, but under today’s adverse eco- 
nomic situation it is critical. In order 
to maintain the scale of operations 
we now enjoy, it is necessary for us 
to cooperate so that together we can 
improve our effectiveness.” ** 

He added: “The Refinery Mechanic 
It has worked well 
and has been 


is not a new idea. 
in many industries 





* Articles of Agreement, OCAW, Locals 
4-23 and 4254, and Gulf Oil Corporation, 
Port Arthur Refinery, Port Arthur, Texas, 
March 4, 1959, p. 9. 
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demonstrated as a more effective way 
to perform maintenance work. If we 
cease to seek more effective ways to 
perform our work we are doomed to 
become a second rate outfit. The Re- 
finery Mechanic classification will 
allow mechanical employees to con- 
tribute their full mechanical abilities 
to improve mechanical operations 
while increasing their job opportuni- 
ties,” * 

Esso management had attempted 
to improve the efficiency of the me- 
chanical section in 1951 by introducing 
a planning system to co-ordinate work 
assignments and placing area super- 
visors over the work of a group of 
related crafts, and multiskill job su- 
pervision was adopted in 1955. At 
the same time, a program of appoint- 
ing “temporary” supervisors, on the 
basis of detailed tests, was in opera- 
tion. Union members interviewed for 
this study expressed dissatisfaction 
at the planning process, which was 
said to be responsible for some of the 
wasted time complained of by man- 
agement. employees, 
and most workers at Esso have over 
15 years seniority, were unhappy 
because management disregarded sen- 
iority in selecting “temporary” su- 
pervisors, who were frequently referred 
to in uncomplimentary terms. Since 
many workers value supervisors for 
their craft knowledge, it was felt that 
many had been selected on the basis 
of favoritism. The refinery mechanic 
classification was to be another step 
in this process of improving efficiency, 
which workers were afraid would 
further reduce manpower require- 
ments. 


Long-service 


In January, 1959, after the contract 
expired, Esso granted a 5 per cent 
wage increase to workers who were 
not represented by the ITIWA and 
made the same offer to the associa- 








23. 
*ITIWA Plant Council News, Special 
letin, January 28, 1959. 


3ul- 
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tion if it would sign a contract with 
the refinery mechanic provision. Esso’s 
wage offer was rejected by the IIWA 
“as being inferior to the aims and 
desires of our people.” ** Not only 
did the plant council unanimously 
reject the conditional offer, but, in 
an unprecedented move, “authorized 
the President to consider the calling 
of a strike vote if the situation should 
demand” and declared that to accept 
management’s offer “would be to sub- 
mit to bribery.” ** The basic reason 
given for IIWA’s refusal to accept 
management’s offer was the refinery 
mechanic classification. In addition, 
union members were not im- 
pressed by the offer because they felt 
that it was the pattern established by 
Sinclair and the OCAW on January 
15 and matched the following day at 
Esso and Gulf. The IIWA bargain- 
ing committee also reported that they 
had lifted clauses from the IBEW 
contract which the latter union was 
being given without “refinery me- 
chanic,” but which were being denied 


too 


the association. 

IIWA officers made un- 
precedented move when they elected 
to let the membership decide on man- 
agement’s offer. They knew that the 


another 


offer would be rejected (as it was by 
a 2,271 to 725 vote), that their bar- 


gaining position would be strength- 
ened, and time would be allowed to 
see what would happen at Gulf and 
other places. IIWA leaders said that, 


“contrary to certain 
propaganda” the contract vote was 
not a strike vote.** 
After the workers 
company’s offer, management 
nounced its intention of giving the 5 
per cent increase without a contract 
if the union would give its answer in 
a “reasonable time.” Meanwhile, 
IIWA leaders were helping raise 


management 


the 
an- 


rejected 


* Source cited at footnote 26, January 19, 
1959. 
** Source cited at footnote 26. 
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funds for the OCAW strike against 
Gulf at Port Arthur, and had con- 
tacted the Baton Rouge Metal Trades 
Council for help; BRMTC had been 
rather quietly signirg pledge cards 
in an attempt to get enough names 
to petition for a representation elec- 
tion. 


Contest for Bargaining Rights 


The International Brotherhood of 
Teamsters had organized some oil 
truck drivers, but apparently had 
made no attempt to organize refinery 
workers until they were contacted by 
IIWA leaders during the job classi- 
fication controversy. The Teamsters’ 
interest was heightened by their 
rivalry with AFL-CIO unions after 
the IBT was expelled from that fed- 
eration. It was ironic that the Team- 
sters were growing in strength de- 
spite the McClellan Committee revel- 
ations, while membership in other 
unions was declining; indeed, some 
of the IBT’s growth was because the 
committee’s publicity made the Team- 
sters appear “tough” at a time when 
many employers were getting tough. 
At the same time, however, the Mc- 
Clellan Committee’s publicity of al- 
leged wrong-doing cost the Teamsters 
some support they might otherwise 
have had. Too, the Teamsters’ gains 
came from more intensive organizing 
than most unions are willing to do.** 
The IBT’s net membership gain in 
1958 was 4,395. Victory at Esso 
would have opened the propects for 
as many new members in one plant 
and at least 10,000 in other Standard 
of New Jersey refineries represented 
by independent unions.*° The Hum- 
ble Refinery at Baytown, Texas, was 
second only to Esso at Baton Rouge 
in importance and its members were 


also in search of an outside union to 
protect them from the efficiency pro- 
gram being initiated by Standard of 
New Jersey in all of its refineries. 

Esso further increased worker dis- 
satisfaction by laying off 440 work- 
ers, 53 of whom were given early 
retirement because they had at least 
15 years seniority; the others were 
given pay in lieu of vacation not 
taken, two weeks pay in lieu of notice 
and severance pay. Management an- 
nounced that the lay-off was designed 
to “bring manpower into better bal- 
ance with work requirements.” 
IIWA officials said this lay-off bore 
out their prediction that the purpose 
of the refinery mechanic classification 
was to replace workers. 

Several officers of IIWA Section | 
met with the Teamster’s Executive 
Board in Miami early in March and 
plans were laid to have IBT presi- 
dent James Hoffa Baton 
Rouge later that month for a meet- 
ing to organize Esso. Marvin Holley, 
president of IIWA, Section I, said 
he cast his lot with the Teamsters 
because the independent was weak 
and the Metal Trades Council, which 
had been organizing in the plant, 
“was no better than what we had.” * 
After management made its “take it 
or leave it” refinery mechanic offer, 
the ILWA president began looking 
for another union and was introduced 
to Hoffa. Holley added: “We have 
decided to join the Teamsters Union 
and build us a local union that can’t 
be bought by the company.” 


ot 


come to 


These developments did not, to say 
the least, go unnoticed in Baton 
Rouge, the oil industry, or in the 
Louisiana and national labor move- 
ments, because all felt that important 
results hinged upon the campaign at 





* New York Times, April 12, 1959. 

* These other refineries were Bayway, 
New Jersey; Baltimore, Maryland; Everett, 
Massachusetts; Charleston, South Carolina; 
and Pittsburgh, Pennsylvania. 
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Esso. H. J. Voorhies found it hard 
to believe that Esso workers wanted 
to join the Teamsters, asserting that 
the IBT’s attempt to organize Esso 
was a problem “probably more se- 
rious than any of us realize. It is a 
question of whether our very way of 
working together on a local basis is 


really sound.” Voorhies added: 


“Employees at Baton Rouge Refin- 
ery have top wages and benefits, good 
working conditions, and a history of 
excellent relations without any work 
interruption or any labor disturbance. 
All of this resulted from bargaining 
with representatives selected by the 
employees free from outside domina- 
tion. 
record of accom- 


benefits, 


this 


wages, 


“Compare 
plishment in and 
working conditions with the record 
of the Teamster Union. Compare too 
the methods used. The ITWA won 
its position through sound and rea- 
sonable bargaining, whereas it has 
been widely publicized that the his- 


tory of the Teamsters is one of strife, 


violence, frequent work stoppage, and 
dictatorial control. 

“We at 
problems together, particularly dur- 
ing the past year. Our reduction in 
work force is behind us, the business 
outlook is improving and now we 
must improve our working relations. 


Esso have faced many 


“We earnestly want to work out 
with our employees 
through the representatives they 
have chosen. At the present time, 
with the Teamster Union reportedly 
attempting to take over I[WA, it is 
difficult to do this. I believe that all 
of our problems can be resolved, as 


our problems 


they have been in the past, by rea- 


sonable bargaining on the part of 


local management and the independ- 
ent union.” * 


When the IIWA officers returned 
from their Miami meeting with the 
Teamsters, they encountered a storm 
of protest from the local community 
and their union. An impeachment 
motion was made against the IIWA 
officers, but failed after the latter ex- 
plained that no deals had been made 
in Miami and that the Teamsters had 
paid all transportation The 
IIWA was also addressed by local 
Teamster representatives. IIWA Pres- 


costs. 


ident Holley explained to association 
representatives the IBT had “attor- 
neys, prestige, and knowledge to deal 
with management in behalf of unions.” ** 

Other unions and entered 
the contest when it became apparent 
that the Teamsters were serious con 
tenders for bargaining rights at Esso. 
The Louisiana State Labor Council 
said Hoffa’s presence in Louisiana 
“would tear down the long-established 
honesty and devotion to 
within Louisiana’s trade 
” 36 Baton Rouge 


groups 


integrity, 
principles 
union movement 
labor leaders advertised in local news- 
papers that “James Hoffa is a disgrace 
to organized labor,” and “had been 
condemned by fifteen million mem- 
bers of the AFL-CIO; and by Con- 
gressional Committees, Federal Courts, 
and the Federal Bureau of Investi 
gation, and millions of other honest 


law-abiding citizens.” *” 


Hoffa made a speech in Baton Rouge 
March 13, which established the theme 
of the Teamsters’ campaign. The IBT 
president emphasized the weakness of 
the IIWA, the strength of the Team- 
sters, and that he and his union were 
not guilty of corruption because they 
had never been convicted despite nu- 


merous efforts to do so. The Team 
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sters made special appeals to IIWA’s 
700 Negro employees by emphasizing 
an equalitarian racial policy and using 
Negro organizers. 

Hoffa’s first visit to Baton Rouge 
was followed by a resumption of ne- 
gotiations between the company and 
the IIWA; an important difference 
was that high-ranking company of- 
ficials were more active in conducting 
the negotiations. Anti-Teamster or- 
ganizations were also formed within 
the plant to counteract the IITWA’s 
pro-Teamster officers. One such group 
was called the “Committee for Inde- 
pendence” and blamed the trouble at 
Esso on employee apathy and the 
failure of management to consider the 
workers’ “obvious problems and legiti- 
mate complaints” and “sleeping while 
the engineers took over administra- 
tion and personnel problems.” ** An- 
other group called the “Committee 
for Good Housecleaning” emphasized 
the corruption charges against the 
Teamsters union. 


The Oil, Chemical and Atomic Work- 
ers, formed in 1955 through a merger 
of the OWIU and the Gas, Coke and 
Chemical Workers Union, sent or- 
ganizers to Baton Rouge because it 
became concerned that the IBT might 
capture the plant and form a major 
beachhead in the petroleum refining 
industry. It cannot, however, be said 
that OCAW had enough representa- 
tives in the area to constitute a “cam- 
paign”; one gets the impression that 
the OCAW was forced into the Esso 
contest and did not really expect to 
win, but felt that it had to participate 
in order to keep the door open for 
future organizing. President Knight 
set the tone for OCAW’s organizing 
efforts in his Baton Rouge speech on 
March 26. Knight emphasized that 
his union was not strong economi- 
cally, but was democratic and clean; 


in an oblique attack on the IBT he 
also stressed the impossibility of match- 
ing dollars with Esso and that his 
was the proper union of oil workers. 
OCAW representatives argued that the 
ITWA was weak and a “free rider” 
because other unions fought for bene- 
fits which Esso was forced to give its 
employees. Oil unionism would be 
stronger, they argued, if the IIWA 
members joined the OCAW. This 
argument became more important 
after OCAW won bargaining rights 
for Humble employees at Baytown, 
Texas, in August, 1959, placing about 
half of the country’s refining capacity 
under OCAW contract. 


The Federation of Independent Oil 
Unions sought to keep Esso in the 
independent camp. The IIWA was 
one of the instigators of the FIOU, 
but the association’s pro-Teamster 
administration had discontinued the 
payment of ten cents per capita to 
the federation in 1959. 


In April, the Metal Trades Council 
formalized the Esso contest by peti- 
tioning the NLRB for a representation 
election. MTC would have placed Esso 
process workers in the Operating Engi- 
neers and other workers in the ap- 


propriate craft organization. MTC’s 
campaign emphasized the weakness of 
the IIWA and claimed the Operating 
Engineers represented the “majority 
of the process employees in all plants 
along the Gulf Coast.” ** The council 
also emphasized that its structure was 
designed “to maintain the identity of 
each craft working in the plant and 
still be able to pool the strength of all 
the people in the plant, as well as the 
strength of each local in the Council 
and all Internationals in the (AFL- 
CIO Metal Trades) department.” 


UMW District 50 formed an Esso 
Employees Organizing Committee 





% Personal interview, March, 1959; also, 
quotation in Baton Rouge Morning Advocate, 
April 4, 1959. 
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whose strategy was to emphasize 
John L. Lewis’ bargaining ability, the 
strength of the UMW, and that Dis- 
trict 50 was “one of the very few 
American Institutions in the Ameri- 
can Labor Movement with its house 
in order and completely under the 
control of its leadership.” *° District 
50 had bargaining rights for 1,700 
of the 3,000 employees at the Ethyl 
Corporation; and smaller numbers at 
Solvay, Consolidated, and General 
Chemical in the Baton Rouge area 
when this campaign started, though 
it lost Consolidated to OCAW during 
the Esso campaign and fought off a 
raid at Ethyl by the Teamsters after 
the Esso contest was over. District 
50 was not able to generate enough 
support at Esso to get on the repre- 
sentation election ballot. 


Negotiations between IIWA and 
the company continued while these 
organizations were jockeying for po- 
sition. Bargaining was complicated, 
however, by the general confusion 
surrounding these maneuverings and 
the open support given the Teamsters 
by some of IIWA’s principal officers. 
On April 2, ITWA’s pro-Teamster 
president announced that he had filed 
unfair labor practice charges alleging 
that Esso was dominating and inter- 
fering with the association and refus- 
ing to bargain in good faith. It was 
generally felt that these charges, which 
were withdrawn later that month, were 
designed to undermine the ITWA and 
delay the representation election in 
the interest of the Teamsters. 


3y the time the Esso-IIWA con- 
tract negotiations were completed in 
April, some of the original Teamster 
the 
officers had returned to the independ- 
ent camp, and the IIWA bargaining 
committee voted 5-4 for acceptance of 


supporters among association's 





* Letter to Esso employees, May, 1959. 

“ Esso News Bulletin, May 28, 1959. 

“Source cited at footnote 41, May 29, 
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the contract. It again was decided to 
submit the agreement to the member- 
ship, which accepted the contract 2,578 
to 941; this contract acceptance was 
a blow to the hopes of the outside 
unions, though signing of the contract 
had to await the outcome of the 
unfair labor practice charges and the 
representation election. 


Efforts to hold a consent election 
were indefinitely postponed later in 
May when the Teamsters filed charges 
that Esso committed unfair labor prac- 
tices by bargaining with the IIWA 
after the Metal Trades Council and 
the Teamsters presented representa- 
tion claims, and “that the Company 
established joint Association-manage- 
ment committees to propagandize em- 
ployees on company time to accept 
the contract, and that the Company 
assisted and contributed support to 
the Committee for Independence.” * 
This charge was later amended to add 
a charge that “. the Company has 
dominated and interfered with the 
formation, operation and administra- 
tion of the IT[WA, and has contributed 
financial and other support to the 
IIWA.” *? The Company denied both 
allegations, and IIWA officers an- 
nounced that the Teamsters’ charges 


were “. . . nothing more than a stall.” ** 


The Teamsters’ unfar labor practice 
charges were disposed of by a settle- 
ment agreement in August whereby 
the company agreed, in order to expe- 
dite the NLRB election, to withhold 
recognition of the IIWA until the 
representation question was settled. 
The Teamster organizer in charge of 
the Esso campaign announced: “As 
you know the National Labor Rela- 
tions Board is a branch of our VU. S. 
Government. Although the Company 
has denied that they have done any 
wrong, the National Labor Relations 





“IIWA Plant Council News, Special Bul- 
letin, May 28, 1959. 





Board says that they have!” ** A bar- 
gaining unit excluding clerical workers, 
who had formerly been represented 
by the ITWA, was agreed to and an 
election was scheduled for the first 


week in December between the OCAW, 
the IBT, ITIWA, BRMTC and no 
union. 

The December, 
sults at Esso were: 


1959, election re- 





Teamsters Local 415 


Baton Rouge Meta! Trades Council 


Per Cent 
15 


Independent Industrial Workers’ Association 


None 


Oil, Chemical and Atomic Workers 


Challenged .. 

Void Sateen 
Number of votes cast 
Percentage eligible voting 


94.5 





IIWA and Esso reopened contract 
talks in January and signed a contract 
March 9, 1960, which contained craft 
identification, but gave the company 
more flexibility. A loosely worded 
letter of agreement made in connec- 
tion with this agreement left con- 
siderable doubt about the extent of 
agreement on work assignment. 

As in previous contracts, however, 
the 1960 agreement gave management 
final decision in these matters by ex- 
empting disputes over job assignments 
from arbitration. The Gulf-OCAW 
contract provided for arbitration of 
“any differences between the Com- 
pany and the Union as to the mean- 
ing or interpretation of this agreement 

. or grievance .’46 The Esso 
contract provided for arbitration only 
for “violation of a written provision 
of this contract” ** and provided that 
any dispute over work assignments 
could not go to arbitration; if such 
disputes cannot be settled by lower 
supervisory employees, “. . . the Union 
may ask the Manager of Employee 
Relations to arrange a conference with 
the General Manager.” 


This does not mean, however, that 
the IIWA is powerless in its dealings 
with the company. The image that 
Esso attempts to create of being a 
good employer makes it vulnerable to 
worker protest, a fact which has not 
escaped I[WA leaders; branch man- 
agers are probably more vulnerable 
to such embarrassing episodes than 
local managers responsible only to 
stockholders. IILWA officers argued, 
for example, that unfavorable publicity 
from the refinery mechanic episode 
produced considerable embarrassment, 
changes in the managemnt hierarchy 
management's 


and a softening of 
attitude. 


Summary and Conclusions 
on Esso Campaign 

The 
workers which precipitated the epi- 


specific grievances of Esso 
> 


sode described above included: dis- 
satisfaction with supervisors and the 
way “temporary supervisors’ were 
selected; fear that the “refinery me- 
chanic” classification would lead to 
unemployment; unhappiness over the 
loss of craft identification; fear by 





“Letter to Esso employees from R. B. 


Bunch, IBT organizer, August, 1959. 
“ Source cited at footnote 4, at p. 64. 


836 


September, 1961 @ 


* Agreement, Esso Standard, Division of 
Humble Oil & Refining Company, Baton 
Rouge Refiner, and Independent Industrial 
Workers’ Association, March 9, 1960, p. A-7. 
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older, less educated workers that they 
would not be able successfully to 
complete the training for refinery 
mechanic or that their ability would 
compare unfavorably with younger, 
better educated workers; anger at 
management's disregard for the IIWA 
in putting the new classification into 
operation ; and a feeling by the I1WA’s 
leaders that the association was power- 
less to deal with management in a 
showdown. 


The IILWA won the NLRB elec- 
tion, however, for a number of rea- 
sons, especially the fear that affiliation 
with an outside union would have 
meant the possibility of strikes, the 
loss of income and perhaps good jobs. 
It was generally felt that, in a strike, 
the numerous permanent and tempo 
rary supervisors—plus strike-breakers 
—could operate the plant. A common 
belief was that outside union affii- 
ation might cause Esso to withdraw 
present fringe benefits. Since 
for mechanical 


Esso 


wages and process 


employees were generally above those 
in Gulf Coast refineries organized by 
the Metal Trades or the OCAW, Esso 


workers felt that they had little to 
gain from joining any outside union. 
Esso wages have been good by na- 
tional standards and excellent for the 
area. Table 1.) In 1958, for 
example, Esso workers averaged over 
$128.00 a week; the average for all 
manufacturing industries in the Baton 
Rouge era was approximately $110.00. 


(See 


Average weekly earnings for petroleum 
refining in the United States for 1958 
was $114.90; the United States aver- 
age for all manufacturing, $83.50 a 
week,*” was than the $100.00 
average weekly earnings of Negroes 
at Esso. The rates paid Negro work- 
ers were generally comparable with 
those in other plants, but Negroes at 
Esso were paid much more than compa- 
rable jobs in Baton Rouge. Negroes 


less 





“ Petroleum Facts and Figures, American 
Petroleum Institute, New York, 1959, p. 420. 


Petroleum Industry Unions 


supported IIWA partly because they 
knew that their jobs could be con- 
tracted out for much less than they 
were being paid. 

It would be a mistake, however, to 
assume that the results of the repre- 
sentation election adequately reflected 
Esso workers’ attitudes toward out- 
side unions. The for another 
union was actually more widely felt 
than the vote indicated, but a combi- 


need 


nation of circumstances benefited the 
IIWA. The Negro bloc became com- 
mitted to the independent because of 
their economic interests and the racial 
practices of the various unions as they 
reflected themselves on the local scene; 
Negro workers could see no advan 
tage in any of the participants over 
the existing arrangement. Many of 
the whites who favored some form of 
outside union were afraid that a vote 
for the OCAW would give the Team 
sters a better chance of winning; the 
large vote for the independent basi- 
cally was a vote against the Teamsters. 


The Teamsters 
intensive campaign, but were handi 


conducted a very 
capped by a number of factors, the 
most important of which was com- 
munity reaction. If the Teamsters 
had not been so widely publicized as 
a corrupt union, community organi- 
zations would probably have been 
less hostile to them. This community 
pressure was important because Esso 
workers tend to be much more closely 
identified with the community than 
with their unions. The Teamsters were 
also handicapped by: misinformation 
about affairs at Esso; the general im 
pression that a “deal” had been made 
with the II[WA officers; the personal 
conduct of some of the Teamster sup- 
porters; and the fact that Esso wages 
were much higher than Teamster wages 
in the Baton Rouge area. After the 
NLRB election, the organizer in charge 
of the Esso Refinery Employees Di- 





vision of the IBT campaign at Baton 
Rouge told Esso workers: 

“We believe that time will 
prove the Teamster supporters to be 
right, we believe the pendulum will 
swing back and the great majority of 
Esso workers will look to these work- 
ers for leadership to help lead them 
out of the ITIWA, the Company’s choice 
of a union. 

“We hope that the IIWA leaders 
will develop the courage and sinews 
necessary to win a contract that will 
be a credit to themselves and the 
labor movement. If as others have 


found out, this cannot be done, we 
trust you will allow us the pleasure 
of attempting to assist you in your 
goal to win a more secure future for 
yourselves and families. 


“Like Esso Standard Oil Company, 
the Teamsters expect to be around 
for some time.” * 


Teamsters officials spent over $200,000 
on the Esso campaign and purchased 
“Hoffa Hall” as permanent head- 
quarters. 

The OCAW was handicapped in the 
Esso campaign by its lack of financial 
strength and the presence of the Team- 
sters and Metal Trades Council. The 
OCAW did not conduct a very inten- 
sive campaign, probably because it 
did not feel that the time was ripe to 
organize Esso and was concentrating 
its efforts on Humble at Baytown, 
Texas. OCAW is regarded by many 
Esso employees as an honest, but 
weak, union which would probably 
require greater support than it could 
give. OCAW was also handicapped 
in this campaign by the reputation that 
it has acquired as a striking union. 


The Metal Trades Council was handi- 
capped by its structure, which the 
workers found difficult to understand, 
and thought would interfere with exist- 


ing seniority units and unduly par- 
tition the workers among units. The 
number of workers who were willing 
to sign MTC authorization cards did 
not reflect that organization’s strength 
in the plant. Many workers signed in 
order to get rid of organizers, but had 
no intention of ever joining an out- 
side union; others signed because the 
MTC was active during the height of 
the protest against refinery mechanic 
before other unions arrived on the 
scene. Some workers signed cards for 
the OCAW, Teamsters, IIWA and 
Metal Trades Council. 

This episode had considerable im- 
pact on the IIWA and the independent 
labor movement in the oil industry. 
The IIWA’s decisive election victory 
gave the association NLRB certifi- 
cation for the first time and seemingly 
officially confirmed the workers’ de- 
sire to retain their independent status. 
Too, the episode strengthened ties be- 
tween the ITWA and other independ- 
ent unions. After the pro-Teamsters 
president defected and others involved 
in this episode were voted out, IIWA 
resumed its affiliation with the FIOU 
and renewed its contacts with other 
independent unions. IIWA members 
also learned from this experience the 
need for better understanding of in- 
dustrial relations. Dues were increased 
from $1.00 to $2.00 a month in order 
to pay the salaries of officers and to 
secure professional assistance. To 
avoid future charges that the IIWA 
is “company dominated,” the union’s 
officers are now paid by the company 
only for the time actually spent in 
discussions with management. 


Conclusions 


We may conclude with some obser- 
vations on the strength and weakness 
of independent unions in the Standard 
of New Jersey complex. We have seen 
that Jersey Standard has avoided out- 





*T etter to Esso employees from R. B. 
Bunch, December 7, 1959. 
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side unions by welfare capitalism, which 
denies national organizations a fight- 
ing issue. A major part of this pro- 
gram has been to give wages higher 
than the industry average and adjust- 
ments at least equal the industry aver- 
age. The “refinery mechanic” episode 
demonstrates, however, that superior 
wages cannot guarantee immunity from 
labor unrest. Indeed, the higher wages 
become the less effective are wage 
increases as a means of overcoming 
worker grievances. 

Too, oil refineries have been able 
to avoid outside unions by paying 
higher wages in exchange for greater 
because labor form a 


control costs 


relatively small part of total costs in 


that industry. 

Employer and worker interviewees 
expressed dissatisfatcion with the inde- 
pendent union arrangement. As one 
official in the IIWA put it, “The inde- 
pendent is fine until you need it, and 
then it’s too weak to do anything.” 
The major weakness of independent 
unions has stemmed from their inade- 
quate power and knowledge for col- 
lective bargaining. It remains to be 
seen if the post-“refinery mechanic” 
developments can overcome this prob- 
lem. While workers exhibited some 
dissatisfaction with independent bar- 
gaining, they do not seem sufficiently 
unhappy to risk their superior jobs by 
joining outside unions and striking; 
however, it was seen that some of the 
reasons for the failure of outside unions 
to successfully capitalize on the “re- 
finery mechanic” controversy relates 
to factors associated with the national 
unions involved in the campaign. 

Employers also apparently view inde- 
pendent unions with mixed emotions. 
Interviewees in Baton Rouge and else- 
where confided that a major difficulty 
has been that independents do not 


Carl J. Megel, president of the 


always know what is possible in col- 
lective bargaining. As one interviewee 
put it: 
contract with a national union repre- 
sentative they are satisfied because 
they know it is a good contract, but 
the independent officers and members 
are sometimes not satisfied even when 
they get a good contract because they 
don’t always know what’s possible.” 
However, it is obvious that the em- 
ployers are not willing to sacrifice the 


“when we negotiate a good 


power advantages of dealing with inde- 
pendents in order to overcome this 
problem, 

Finally, it is instructive to compare 
the situation at Humble in Bayton, 
Texas, where the OCAW won bar- 
gaining rights during the “refinery 
mechanic” episode, with that at Esso. 
At Baytown, unlike Esso, the OCAW 
(or the OWIU) had a hard core of 
supporters since the 1930's. In addi- 
tion, Baytown is located in an area 
where there are many OCAW locals 
and where the union enjoys consider- 
able prestige, while it is relatively 
week and unkown in the Baton Rouge 
area. There was also considerable dis- 
content in the Baytown refinery, where 
some workers had been demoted be 
cause of the efficiency system; at Esso, 
there were no demotions and the laid- 
off workers did not vote in the repre- 
sentation election. The Negro bloc 
at Baytown voted for the OCAW 
because of its reputation for equali- 
tarian racial treatment and a feeling 
by Negroes that the OCAW had a 
good chance of winning with their 
support. Esso Negroes voted for the 
independent because they knew there 
was little chance of the whites sup- 
porting an outside union and Negroes 
were afraid that their superior jobs 
would be forfeited if an outside union 


[The End] 


came in. 


American Federation of Teachers, 


said recently, ‘The battle to save civilization does not rest with the 


missile race, but will be won or lost in the public school classroom. 
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The Bill of Rights of the 
1959 Labor Reform Act: 


A Review 


By SEYMOUR FARBER 





This article is a review of the significant case law 
coming out of Title | of the Labor-Management Reporting 
and Disclosure Act—the so-called ‘‘Labor Bill of Rights.”’ 





HE LABOR-MANAGEMENT Reporting and Disclosure Act’ 

became effective on September 14, 1959. Immediately dissected 
by scores of labor law observers, it was almost unanimously agreed 
that the Act contained a host of ambiguities and possible trouble 
spots.2 The LMRDA gave promise then—and indeed still does—of 
being a long-run star attraction in the federal courts. No section of 
the Act was visited with more predictions of future litigation * than 
the so-called “Bill of Rights’? provisions which constitute Title I of the 
Act.* This section of the law more than any other, said Professor 
Archibald Cox, sacrificed precision and careful draftsmanship in the 
desire to come up with an agreeable compromise.® 

It is the limited purpose of this article to review the significant 
case law that has emerged around Title I in the little more than a year 
and a half since its enactment. It is, of course, still too early to draw 
firm conclusions, particularly since not one case, at this writing, has 
yet proceeded beyond the federal district court level. Nonetheless, 
while certain troublesome features of Title I must still await clarifi- 
cation, some have already been illuminated and warrant review at 
this time. 





*73 Stat. 518, 29 U. S. C. Secs. 153, 158-160, 187, 401-531 (Supp., 1960). 

* Several congressmen had previously voiced a similar concern and feared 
that the law would create a “lawyers’ windfall.” 2 U. S. Congressional & Adminis- 
trative News (1959), p. 2483. One commentator went so far as to conclude that 
the draftsmen of the LMRDA “deliberately clothed this law in such ambiguity 
precisely to create doubt and bewilderment among those who are obliged to 
adhere to its unsettled terms.” Wyle, Landrum-Grifin: A Wrong Step In A 
Dangerous Direction, New York University, Thirteenth Annual Conference on 
Labor, p. 395, at p. 404 (1960). 

*See, for example, Hickey, “The Bill of Rights of Union Members,” 48 
Georgetown Law Journal 226, at pp. 250-256 (1959); Smith, “The Labor-Management 
Reporting and Disclosure Act of 1959,” 46 Virginia Law Review 195 (1960). 

*73 Stat. 522, U. S. C. Secs. 411-415 (Supp., 1960). 

5 Cox, “Internal Affairs of Labor Unions Under the Labor Reform Act of 
1959,” 58 Michigan Law Review 819, at p. 833 (1960). 
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Seymour Farber, a member of the New York, 
District of Columbia and. California bars, 
practices law in San Francisco, California. 





Equal Rights.—Section 101(a) (1) 
guarantees all union member ° “equal 
rights and privileges within such 
organization to nominate candidates, 
to vote in elections or referendums 
..., to attend membership meetings, 
and to participate in the deliberations 
and voting upon the business of such 
meetings, subject to reasonable rules 
and regulations in such organization’s 
constitution and bylaws.” The chief 
problem raised by this section is, of 
course, the determination of what 
“rules and regulations” the union may 
reasonably prescribe with respect to 
voting eligibility. Although the broad 
language has not as yet been clarified 
by litigation, the Secretary of Labor 
has suggested two examples of union 
regulations which he believes consis- 
tent with the section’s guaranty of 
equal rights for union members. Thus, 
in his view a union may properly require 
as a condition of voting “a reasonable 
period of prior membership, such as 
six months or a year.” Similarly, a 
union could also insist upon appren- 
tice members completing their ap- 
prenticeship training prior to voting.’ 
While the right to vote has thus been 
administratively construed as permit- 
ting reasonable deferment in certain 
circumstances, the Secretary has 


warned against any form of perma- 
nent disfranchisement through the 
arbitrary creation of special classes 
of nonvoting members.* It remains 
to be seen, therefore, what other 
types of restrictions, if any, a union 
may lawfully impose upon member- 
ship voting rights. 

Freedom of Speech and Assembly. 
—Section 101(a)(2) guarantees union 
members the right to “meet and assem- 
ble freely with other members; and to 
express any views, arguments or opin- 
ions; and to express at [union] meet- 
ings his views” on candidates for 
office or “upon any business properly 
tefore the meeting, subject to the or- 
ganization’s established and reasonable 
rules pertaining to the conduct of meet- 
ings.” The section goes on to provide, 
however, that “nothing herein shall be 
construed to impair the right of a labor 
organization to adopt and enforce rea- 
sonable rules as to the responsibility of 
every member toward the organization 
as an institution and to his refraining 
from conduct that would interfere with 
its performance of its legal or contrac- 
tual obligations.” 


In short, this section of the Act at- 
tempts to protect the minority or dis- 
senting view within the union while at 





* A threshold question involving the meaning 
of the term “member” has recently been 
decided by the Court of Appeals for the 
Third Circuit in Hughes v. International As- 
sociation of Bridge, Structural & Ornamental 
Iron Workers, Local 11, 287 F. 2d 810, 42 
LC ¢ 16,825. 
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729 CFR Sec. 452.10 Professor Cox has 
suggested that discrimination against ap- 
prentices is possibly unlawful. Source cited 
at footnote 5, at p. 834. 

* 29 CFR Sec. 452.10. 
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the same time recognizing the union’s 
institutional right to protect itself 
from subversion. Significantly, the 
section does not, by its terms, guar- 
antee freedom of speech or assembly 
to nonunion members who, while in 
the process of seeking a charter from 
one union, may be subject to harass- 
ment and intimidations from another 
union. This problem was presented 
in Johnson v. IBEW, Local 58, 181 F. 
Supp. 734 (1960), 39 LC { 66,200. 
Several of the plaintiffs who were 
members of the international union, 
and several of whom were not, brought 
suit under the Act claiming that they 
had been assembling for the purpose 
of petitioning the international union 
for a local charter and that the de- 
fendants had interfered with their 
meetings and had intimidated them 
in their jobs and personal security. 
Noting that Section 101(a)(2) was 


applicable only to “a member of any 


labor organization,” the court held 
that the nonunion plaintiffs had no 
standing to sue and accordingly sus- 
tained a motion to dismiss as to those 
particular plaintiffs. Despite the 
seemingly incongruous result, the 
language of the Act clearly supports 
the court’s holding. The decision 
highlights the fact that the Bill of 
Rights is designed to regulate union 
activities in relation to union mem- 
bers only; it does not deal with the 
union’s relationship to outsiders.*° 
Protection of the Right to Sue.— 
Section 101(a)(4) prohibits any labor 
organization from limiting the rights 
of its members to bring an action 


*See Sections 3(i) and (0) of the Act, 
29 U. S. C. Secs. 402(i), (0). 

” The nonunion plaintiffs in the Johnson 
case were not, however, without remedy. 
It would apparently have been possible for 
them to file an 8(b)(1) unfair labor practice 
charge with the National Labor Relations 
Board. Moreover, they would also indi- 
rectly benefit. f any injunctive relief 





from 
obtained by the plaintiffs properly before 
the court. 


Labor Bill of Rights 


against the union or its officers in 
any court or before any administra- 
tive body. The general prohibition is 
qualified, however, by a proviso stat- 
ing “that any such member may be 
required to exhaust reasonable hearing 
procedures (but not to exceed a four- 
month lapse of time) within such or- 
ganization, before instituting” any 
such action. (Italics added.) 

Both the language 
tive history of the section left it 
unclear as to whether the familiar 
judicial doctrine of exhaustion of ade- 
quate remedies within the labor or- 
ganization remained an unconditional 
prerequisite to the institution of an 
action against the organization.” 
Four district courts had 
trouble in concluding that it is, 
spite a shred of legislative history 
which might have supported a con- 
trary conclusion.’* Rizzo v. Ammond, 
182 F. Supp. 456 (1960), 40 LC 
{ 66,506; Smith v. Teamsters, Truck 
Drivers Local 467, 181 F. Supp. 14 
(1960), 40 LC {§ 66,488; Johnson v. 
United Mine Workers of America, Dis- 
trict 50, 186 F. Supp. 96 (1960), 41 
LC 4 16,624: Johnson v. IBEW, Local 
58, 181 F. Supp. 734 (1960), 39 LC 
© 66,2060. 

A more difficult and still unsettled 
question is the types of union hear- 
ing procedures which the courts will 
deem to be “unreasonable” for pur- 
poses of compliance with 101(a) (4). 
In Johnson v. IBEW, Local 58, the 
court took a close look at the internal 
procedures that the union defendant 
insisted had to be exhausted before 


and the legisla- 


have no 


de- 


"See Cox, “Rights Under a Labor 
Agreement,” 69 Harvard Law Review 601, 
at pp. 647-649 (1956) for the pre-LMRDA 
cases. 

"See Senator Morse’s comments at 105 
Congressional Record 16386, 86th Cong., Ist 
(1959). The result reached by the 
courts is supported by comments of then 
Senator Kennedy in explaining the Confer- 
ence Report to the Senate. 105 Congres- 
sional Record 16414, 86th Cong., Ist Sess. 
(1959). 
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the plaintiff was entitled to bring his 
action. The union member would 
have there been faced with the neces- 
sity of filing a complaint with the 
International Vice President of the 
appropriate district ; thereafter an ap- 
peal would have to be taken to the 
International President; thence to the 
International Executive Council (which 
met four times a year), and finally to 
the International Convention which 
met every four years. This proce- 
dure was unreasonable and could be 
lawfully bypassed, concluded the 
court, “in view of the multiple appel- 
late agencies, their infrequent meet- 
ings and also in view of the fact that 
the [union] constitution does not pro- 
vide time limits for decisions by each 
of the agencies.” 

Paradoxically, the union hearing 
procedure in Rizzo v. Ammond was 
virtually identical and appeared to be 
equally as prolonged.** Without any 
discussion as to its reasonableness, 
however, the court in that case con- 


cluded merely that the “remedies for 
review provided by [the union’s con- 
stitution and bylaws] must be ex- 


hausted before a Federal District 
Court may properly be called upon 
for relief under [the Act].” 

In light of the statute’s require- 
ment that the union’s hearing pro- 
cedure be “reasonable,” coupled with 
the specific time limit that it not ex- 
ceed four months, the court in Rizzo 
should clearly have followed the an- 
alytical approach in the Johnson case. 
The doctrine that courts will not in- 
tervene in internal union disputes 
until union remedies have been ex- 
hausted has never been an unquali- 
fied one and the courts traditionally 


have not hesitated to excuse compli- 
ance with burdensome and prolonged 
procedures.** Section 101(a)(4) would 
seem plainly to incorporate this same 
qualification. 

Safeguards Against Improper Dis- 
ciplinary Action.—Section 101 (a) (5) 
provides that no union member “may 
be fined, suspended, expelled, or 
otherwise disciplined except for non- 
payment of dues by such organiza- 
tion or by any officer thereof unless 
such member has been (A) served 
with written specific charges; (B) 
given a reasonable time to prepare 
his defense; (C) afforded a full and 
fair hearing.” 

It has been twice held that the 
procedural safeguards of the section 
have absolutely no application with 
respect to disciplinary action directed 
against union officials as such. Jack- 
son v. Martin Company and Local 
Union No. 738, 180 F. Supp. 475 (1960, 
40 LC { 66,434; Strauss v. Teamsters, 
179 F. Supp. 297 (1959), 38 LC 
{| 66,073. In both cases, union officials 
had been summarily removed from 
their positions because of prior crim- 
inal convictions which allegedly ren- 
dered them ineligible to hold union 
office under 29 U. S. C. Sec. 504. The 
plaintiffs argued that their removals 
had been accomplished without the 
notice and fair hearing requirements 
of 101(a)(5) and were therefore void. 
30th courts concluded that they had 
no jurisdiction over the dispute since 
neither plaintiff had been deprived of 
any rights which he enjoyed as a 
member of the union. In other words, 
the federal statute was concerned only 
with the union-member relationship and 


not with the wunion-officer relation- 





* The procedure was as follows (a) hearing 
before a representative of the International 
President, (b) decision by International 
President on report and recommendation 
of his representative, (c) appeal from deci- 
sion of International President to General 
Executive Board of International and (d) 
appeal from decision of General Executive 
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30oard to the International Convention 
which was held quadrennially. See Rizzo v. 
Ammond, 182 F. Supp. 456, at 458-459, foot- 
note 1, 40 LC 66,506. 

4 See Summers, “The Law of Union Dis- 
cipline: What the Courts Do in Fact,” 70 
Yale Law Journal 175, at pp. 207-210 (1960). 
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ship. 7° While the federal court was 
therefore without power to entertain 
the action, it was nevertheless pointed 
out in Jackson that the plaintiff might 
still be able to obtain relief in a state 
court. 

The problem of delineating the 
scope of the term “full and fair hear- 
ing’ was first presented to the court 
in Smith v. Teamsters, Local 467, 
where the plaintiff alleged that the 
union hearing procedure had not per- 
mitted his representation by counsel. 
The court rejected the contention that 
the Sixth Amendment right to coun- 
sel was applicable to union hearings, 
and held that all that a “fair hearing” 
required was “that before any action 
is taken against [a union member] he 
must be informed of the charges and 
be given an opportunity to hear them 
and refute them.” The court 
cluded that “except in rare instances 
of illegality the general concept of 
due criminal 
prosecutions is not applied to mem- 


con- 


process applicable in 


bers of a union.” 


That the union 
afforded an opportunity to hear and 


member must be 


* The legislative history lends ample sup- 


port to this conclusion. For example, Conf. 
Rept. No. 1147, U. S. Congressional & Ad- 
ministrative News (1959), p. 2504: 

“In this section [101] there is a matter 
that must be explained. In paragraph (5), 
relating to safeguards against improper dis- 
ciplinary action, it should be noted that 
the prohibition on suspension without ob- 
serving certain safeguards applies only to 
suspension of membership in the union; it 
does not refer to suspension of a member’s 
status as an officer in the union.” 

See, also, 105 Congressional Record 16415, 
86th Cong., Ist Sess. (1959); but compare 
with the somewhat differing view of Senator 
Morse, 105 Congressional Record 16385-16386, 
86th Cong., Ist Sess. (1959). 

*See source cited at footnote 5, at pp. 
835-837. But compare Robertson, et al. v. 
Banana Handers, International Longshore- 
man’s Association, Local 1800, 183 F. Supp. 
423 (1960) 40 LC {§ 66,718, where the plain- 
tiffs contended that the Act gave union 
members a federal court action to enforce 
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refute the charges against him was 
brought home to the union in Gross 
v. Kennedy, 183 F. Supp. 750 (1960), 
40 LC { 66,432. There the member 
had been excluded from the hearing 
room during the presentation of ad- 
verse testimony and had been denied 
the opportunity to cross-examine or 
to summon favorable witnesses. This 
was not a “fair hearing” within the 
meaning of the Act, said the court 
ruled that a proper i 
against the union 


cause ol 


had 


and it 
action been 
stated. 


Gross would un- 


similarly 


soth Smith and 
doubtedly have been 
cided in a state court prior to the 
adoption of 101(a)(5), which did 
little more than incorporate pre 
existing common law procedural re- 
quirements for accomplishing union 
disciplinary action.*® It may very 
well be, therefore, as one writer has 
already predicted,’ that the principal 
effect of 101(a)(5) will merely be to 
provide a federal forum in addition 
to the pre-existing state forum * for 
the disciplinary 


grievances. [The End] 


de- 


litigation of union 





certain rights which were already guar- 
anteed them by Louisiana law. The court 
stated that it difficult to know 
exactly what safeguards are prescribed by the 


was very 
law of any given state and that with respect 
said with assur- 
union 


to Louisiana “it cannot be 
ance that Louisiana guarantees the 
member the full safeguards against im- 
proper disciplinary action announced in the 
new federal Act 

* See source cited at footnote 5, at p. 838. 

*The Act specifically preserves state 
remedies. 73 Stat. 523, 29 U.S. C. Sec. 413 
(Supp., 1960). That the feedral courts have 
not as yet been unduly burdened with such 
suits may be due in part to the early con- 
that Congress did not intend the 
bill of rights to be given a _ retroactive 
effect. Smith v. Teamsters, Truck Drivers 
Local 467, 181 F. Supp. 14 (1960) 40 LC 
{ 66,488; Robertson, cited at footnote 16; see 
also Teamsters, Highway Drivers Local 107 
v. Cohen, 182 F. Supp. 608 (1960), 39 LC 
{ 66,349. 


” 


clusion 
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Interaction of Contract Administration 


and Contract Negotiation 


in the Basic Steel Industry 


By GARTH L. MANGUM 





The author of this article originally prepared the following 
material as a background paper for the preparation of Col- 
lective Bargaining in the Basic Steel Industry, the well-known 
Livernash Report. The opinions expressed here are solely 
those of the author and do not reflect those of the U. S. 
Department of Labor or other participants in the steel study. 





T IS THE PURPOSE OF THIS PAPER to determine, first, the 

impact of contract administration issues on the negotiation of labor 
agreements in the basic steel industry and, secondly, the influence of 
the structure of the steel negotiations on the administration of the 
resulting contracts. The rather nebulous term “contract administra- 
tion issues” refers to those industrial relations problems which arise 
in the day-to-day operation of a business firm under collective bar- 
gaining. Included are such issues as management’s right to manage, 
seniority, scheduling and assignment of work, overtime, safety, the 
continuation of local working practices, discipline and discharge, grievance 
and arbitration procedures, job evaluation and administration of wage 
incentives. These issues are in contrast to wages and fringe benefits 
which are established once for the duration of the contract at the 
termination of negotiations. Contract administration issues are com- 
monly referred to as “noneconomic,” though it is obvious that all have 
more or less direct cost impacts. 


This paper is in no way an exhaustive nor even a superficial study 
of contract administration in the steel industry. The study of which 
this paper is a part arises out of public interest concern with nation- 
wide strikes in the basic steel industry. Interest in the quality of con- 
tract administration in the industry is limited to its relation to the 
steel strikes of the post-war period. The queries to be pursued are 
three: (1) Have contract administration issues been important issues 
in past steel strikes? (2) Does the increasingly centralized collective- 
bargaining system of the steel industry impede resolution of issues 
arising from plant and company level operational problems? (3) If 
the answer to the latter question is yes, do the unresolved issues pro- 
duce irritations which are reflected in generally poor relationships and 
a higher strike rate? 
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The answers with some qualifica- 
tions seem to be rarely to (1), yes to 
(2), and no to (3). This conclusion 
was reached after interviews with the 
top labor relations officials of five of 
the largest steel companies and with 
national officers of the United Steel- 
workers of America, extensive experi- 
ence in one steel plant and a reading 
of the excellent Steelworkers Hand- 
book on Arbitration Decisions, recently 
published by the union, and other 
literature. The findings of this investi- 
gation are summarized by a brief de- 
scription of the industry’s collective 
bargaining system, a listing of those 
contract administration issues which 
have had an impact on bargaining at 
the national level, individual analysis 
of each of the actually or potentially 
contract administration 
issues and a few comments on the 
contract administration structure of 
both union and management. 


troublesome 


Central Bargain 
in Basic Steel 

It is unnecessary here to trace in 
detail the increasing centralization on 
the management side of the basic steel 
negotiation from the years of U. S. 
Steel pattern-setting after behind-the- 
scenes consultation with other major 
companies, through the 1955 “sepa- 
rate but concurrent” negotiations, the 
1956 three-companies bargaining ‘‘sepa- 
rately but simultaneously in the same 
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room” to the frank 1l-company cen- 
tral bargain of 1959. The single cen- 
tralized negotiation characteristic of 
the industry creates the problem for 
both parties of choosing from among 
the interests of numerous local unions 


and companies, those issues which 
will appear at the bargaining table. 


On the union side, the special prob- 
lems and interests of individual local 
unions come up to the Wage Policy 
Committee, where, through some rather 
vague sifting process, those of the most 
significance or strategic importance are 
marked for serious bargaining, others 
to be dropped on the bargaining table 
and then ignored and the remainder 
rejected as of insufficient general in- 
terest. The management position is 
formulated by discussion of the spe- 
cial problems of each company and a 
majority vote on those to be included. 
(Despite the majority rule, U. S. Steel 
always chairs the discussions and fur- 
nished two of the four men on the 
1959 negotiating team with consequent 
influence beyond its voting strength.) 

The multicompany bargain 
only in degree from the problem of 
choosing among plant interests in a 
multiplant company and even diver- 
gent views among departments of a 
single plant. Yet the degree is impor- 
tant. In the plant and company situ- 
ations a central authority exists which 
can make the final determination of 
issues to be negotiated. The authori- 
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tarian framework disappears at the 
industry level leaving only intercom- 
pany “log rolling” and the majority 
vote. There is no doubt that contract 
administration issues could receive 
more consideration in negotiations of 
more limited scope. 


As long as it bargained first and 
separately, U. S. Steel had the advan- 
tage of placing its more important 
plant and company level operation 
problems on the bargaining table while 
it still had economic trading stock. 
The other companies, once they ac- 
cepted the U. S. Steel pattern, had 
nothing to trade for adjustment of 
their individual problems. They could 
make a strike issue of their demand 
for consideration of local issues, but 
the bargaining advantage was the 
union’s. With all of the other compa- 
nies returning to or continuing to work 
producing a homogeneous product, few 
companies were willing to risk loss of 
customers. As one company official 
put it, “Your customers will write all 
kinds of nice letters advising you not 
to give in, but at the same time they 
are out buying steel from someone 
else.” However, Inland Steel in 1947 
took a separate one-week strike rather 
than simply accepting the U. S. Steel 
pattern and won several concessions, 
including special provisions for wild- 
cat strike discipline. With the advent 
of real industry-wide bargaining, U. S. 
Steel has less opportunity for negoti- 
ating their contract administration 
problems and the other companies 
slightly more than formerly. 


The union often exercises its bar- 
gaining advantage by demanding “just 
one more thing” before settling with 
an individual company after the cen- 
tral bargain has been completed. At 
times the additional demand is sparked 
by pressure from the rest of the-in- 
dustry for elimination of some special 
advantage held by one company. 
Thus, in 1956, Bethlehem Steel Com- 
pany was faced with the alternatives 
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of acceding to a demand for a local 
working conditions clause patterned 
after U. S. Steel’s, or taking a con- 
tinued strike with the rest of the in- 
dustry resuming production. The 
company conceded the issue. To shield 
themselves from this pressure after 
the 1959-1960 negotiations, the com- 
panies gained union agreement that 
company-level negotiations would be 
limited to the four days following the 
settlement of the central bargain. Any 
provisions not agreed upon within the 
January 4-8, 1960, period would re- 
main as they were under the previous 
agreement.unless both parties specifi- 
cally agreed to continue negotiations. 


Despite the problems of central bar- 
gaining, no steel management believes 
in the reality of a return to separate 
negotiations. Bargaining with a cen- 
tralized union in a national product 
market, only whipsawing attainment 
by the union of the best in each con- 
tract would result. Pattern bargain- 
ing in the past resulted in even more 
neglect of the individual problems of 
pattern followers. Local unions were 
increasingly prone to take the UV. S. 
Steel pattern as a floor and demand 
more from their own companies. In- 
stead of a return to individual bargain- 
ing, management interest is in the di- 
rection of a uniform contract. The 
union has long advocated industry- 
wide bargaining and practiced indus- 
try-wide strikes, perhaps because the 
centralized approach promotes gov- 
ernment intervention to the union’s 
advantage and because a piecemeal 
approach would create internal politi- 
cal problems. 

A few industry people are apparently 
captivated with suggestions of break- 
ing up the union into company-wide 
units. There is little reason to think 
this would strengthen management’s 
position on central issues where for- 
mal or informal cooperation or wage 
leadership could prevail on the union’s 
side as it has historically on the man- 
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agement side of the industry. On the 
other hand, consideration of local is- 
sues would probably be enhanced. 


It is clear that multicompany bar- 
gaining is an obstacle to resolution of 
plant and company operational or 
contract administration issues. Prob- 
lems which concern the majority of 
the industry find their way to the bar- 
gaining table. Those of mutual inter- 
est to a single company and the union 
can be adjusted by supplementary ne- 
gotiation. When interests conflict 
there is little to trade for concessions 
and issues must remain unresolved or 
be resolved through other means than 
negotiation. However, the alternatives 
to industry-wide bargaining are even 
more distasteful to the parties and 
more rather than less centralization 
can be expected in the future. Whether 
the tendency to “kick contract admin- 
istration issues under the rug”’ makes 
contract negotiations more difficult is 
a question which requires further 
consideration. 


Contract Administration Issues 
in the Central Bargain 

It is the absence rather than the 
presence of important contract admin- 
istration issues in the steel industry 
central negotiation which impresses 
one upon examining a profile of the 
bargaining issues over the years. In 
almost all negotiations, one or both 
parties include in their demands 
changes in the so-called ‘“‘noneconomic’”’ 
provisions of the contract, but these 
rarely become major issues. 

With the exception of the wage-rate 
inequities issue, none of the War 
Labor Board cases were substantially 
concerned with questions other than 
the wage level and union security. 
The job evaluation program growing 
out of the wage inequities problem 


was an important issue from 1942 to 
1947, In this area, the union and 
management acting jointly were re- 
sponsible for one of the outstanding 
collective bargaining accomplishments 
of the postwar period. The parties 
had a mutual interest in eliminating 
the thousands of wage-inequity griev- 
ances with which both were plagued, 
but the actual construction and intro- 
duction of a rationalized wage struc- 
ture required considerable compromise 
and generated no little internal stress 
within the companies and the union. 


Incentives and local working condi- 
tions were important but subordinate 
initial issues in 1952, but were buried 
at the recommendation of the Wage 
Stabilization Board. No further con- 
tract administration became 
important in the central bargain until 
the 1959 “eight points.” On June 10, 
1959, after several weeks of negotiat- 
ing on strictly wage and fringe benefit 
issues, the 12 companies, which had 
until then held to a firm no-wage- 
increase position, offered a “modest” 


issues 


wage increase in return for contract 
changes in eight areas. These were 
local working conditions, wildcat strikes, 
incentive, work schedules, vacations, 
overlapping and duplication of bene- 
fits, seniority and simplification and 
clarification of contract language.’ All 
but local working conditions, schedul- 


ing and wildcat strikes were subse- 
quently dropped from the companies’ 
demands. Only the local working con- 
ditions question remained a live issue 


throughout the negotiations. 


The actual impact of the local work- 
ing conditions problem on industrial 
efficiency is insufficient to explain its 
role in the 1959 negotiations. The 
importance of the issue can best be 
understood in terms of management’s 
collective bargaining strategy. 





*“The Steel Board’s Report to the Presi- 
dent,” Monthly Labor Review, December, 
1959, pp. 1333-1341. 
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Prior to the expiration of the con- 
tracts, management had carefully pre- 
pared the public mind for a stand on 
the “noninflationary wage increase” 
issue. No advance notice was given of 
interest in work rules nor any of the 
eight points. Evidently, they were 
decided upon later as a means of draw- 
ing back from the “zero wage in- 
crease.” There were strong differences 
among the 12 companies as to the 
wisdom of introducing the contract 
administration issues at all and on 
each of the eight points separately. 
None of the eight were of general in- 
terest and no one company was con- 
cerned with all eight points. Some 
were apparently voted into the com- 
pany offer by a narrow margin and 
some over strong protests of compan- 
ies to which they were not problems. 
This does not mean that each of the 
eight points was not important to at 
least one company, but it does mean 
that they would never have become 
strike issues individually or collec- 
tively under ordinary circumstances. 
In the 1959 atmosphere, local working 
conditions became an issue of princi- 
ple to each side. In the 1959 strike 
and all of the others of the industry’s 
past, wages and fringe benefits or is- 
sues of principle were the stumbling 
blocks to agreement. Contract admin- 
istration issues in and of themselves 
have been peripheral to the main is- 
sues of the negotiations. 

Since contract administration issues 
have not been important in the cen- 
tral bargain and since industry-wide 
bargaining makes realistic separate 
negotiations difficult, how are con- 
tract administration issues resolved? 
Do they remain unresolved? What 
is the effect of those not resolved? 
The answers to these questions re- 
quire consideration of individual issues. 


Contract Administration Issues 
Among the contract administration 
issues which might conceivably arise 
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at the bargaining table in a single 
company negotiation are management’s 
rights, seniority, work scheduling, 
work assignment, safety, discipline, 
job evaluation and classification, ad- 
ministration of incentives, grievance 
procedures, arbitration and, in the 
steel industry, local working condi- 
tions. The extent to which the cen- 
tralized bargaining structure impedes 
the resolving of these issues and the 
extent to which these issues become 
involved in the central bargain can 
best be tested by separate considera- 
tion of each issue. 

The basic-steel labor agreements, 
like most such contracts in a multi- 
plant or multicompany situation, state 
the intent of the parties in broad gen- 
eral outlines. The details are filled in 
by managerial policy, local supplemen- 
tary agreements, local practices and 
arbitration decisions. Over time an 
extensive body of understanding grows 
up around the skeletal framework of 
the contract. 

The skeletal nature of the contract 
tends to limit the number of contract 
administration issues arising at the 
bargaining table. Differences are most 
likely to arise over the detailed appli- 
cation of contractual provisions. Since 
these details are of local origin they 
are best adjusted locally. At the same 
time the parties hesitate to change the 
contractual language except on major 
issues for fear of destroying the ac- 
cumulated body of understanding en- 
crusting the existing language. The 
517-page Arbitration Handbook recently 
published for the union is indicative 
of the body of understanding result- 
ing from arbitration alone. 


Turning to individual issues, there 
is nothing unusual about the manage- 
ment’s-rights clauses of the steel con- 
tracts. The only issues which have 
arisen concern other provisions such 
as local working conditions and sub- 
contracting which modify the broad 
definition of management's preroga- 
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tives. Job description and classifica- 
tion problems were eliminated as major 
issues by the 1957 job evaluation 
agreement. The important work as- 
signment issues of the industry arise 
from the local working conditions 
clause and will be considered under 
that heading. Health and safety pro- 
visions have been unimportant issues, 
largely because of the excellent safety 
record of the industry. Subcontract- 
ing is an issue of growing importance 
with continuing unemployment in the 
industry but its past history would 
add little to the present discussion. 
Seniority, scheduling, discipline. in- 
centive administration, local working 
conditions and grievance and arbitra- 
tion procedures are left for individual 
comment. 

Seniority.—Seniority grievances are 
among the most numerous in the 
grievance procedures of the various 
companies but involve only applica- 
tion of contract language, supplemen- 
tal agreements and past practice to 
specific cases. Not only are seniority 


provisions not generally an issue, but 
much constructive work has been done 
in reaching agreement on such changes 
as enlarging labor pools and raising 
float lines. 


The only important unresolved 
seniority issue from the union’s point 
of view is greater protection for per- 
manently displaced older workers. 
Only one company seems seriously 
disturbed with its seniority system. 
Partly from contract language and 
partly from past practice, Great Lakes 
Steel Company faces a seniority sys- 
tem with a restricted form of plant- 
wide bumping and assignment of 
overtime according to strict seniority. 
Great Lakes is an example of a com- 
pany which has been frustrated in its 
attempts to negotiate out a real local 
problem at the national level. The 
company again raised the issue after 
the January 4, 1960 conclusion of the 
central negotiations, but won only 
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agreement to continue to negotiate 
after the settlement. With no mutual 
interest and nothing to trade, negotia- 
tions thus far have been fruitless. 


Work Scheduling. —W ork schedul- 
ing, like seniority, is an area which is 
best handled by general contract lan- 
guage supplemented by management 
policy or supplemental agreements at 
the plant level. The inclusion of 
scheduling among the eight points in 
1959 was the result of differences in 
contract language among the 12 com- 
panies. At issue were the right of 
changing schedules after posting and 
of scheduling vacations year round 
rather than just through the summer 
months. Five companies already had 
the latter right, while seven were spe- 
cifically limited to vacations during 
certain months. 


While several 
pursuing greater freedom of vacation 
scheduling, employees in some plants 
would like to restrict management’s 
right to change vacation schedules 
once they have been established. They 
complain of being forced to take a 
vacation to coincide with a mill shut- 
down after having made plans for an- 


managements are 


other date. 

The steel contracts all require man- 
agement to post schedules for the 
week by Thursday or Friday of the 
previous week to give the employee 
advance notice of his schedule. All 
but two of the 12 major companies 
have the right to change these posted 
schedules whenever necessary, but 
must inform the union and affected 
employees as soon as possible. Re- 
public and Inland can make no sched- 
ule changes after Thursday of the 
previous week except for “breakdowns 
or other matters beyond the control 
of the company.” The right to change 
posted schedules has been given up by 
supplemental agreement in many 
plants. None of f 
great significance. 


these issues is of 
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Discipline.—The only discipline is- 
sue of moment as far as contractual 
language is concerned is_ wildcat 
strikes. In most of American indus- 
try, management has learned that 
wildcat strikes occur generally where 
the employees find them profitable. 
These companies have eliminated or 
reduced the wildcat strike problem 
through reliance on “fair but firm” 
discipline.? The problem still plagues 
a few steel companies, however. Wild- 
cat strike discipline has special diffi- 
culties in a steel plant. The integrated, 
continuous processes, the high ratio 
of capital to labor and the danger and 
expense of a sudden shutdown in many 
departments, notably blast furnaces 
and open hearth furnaces, encourage 
management to submit to pressure 
tactics. Submission prevents the im- 
mediately threatened stoppage but 
encourages further pressure tactics 
by proving their profitability. 


The experiences of several companies 
have proven that wildcat strike dis- 
cipline is possible in a steel mill and 
will eliminate the wildcat strike as a 
major problem. But more foresight 
and a firm adherence to policy are 
necessary_in steel than some other 
industries. Inland Steel is an example 
of several who have successfully over- 
come the wildcat-strike problem. After 
several years of being plagued by 
wildcat stoppages, Inland established 
a firm policy in 1952 and has had only 
one wildcat since. The company will 
not discuss any issue with the union 
while a wildcat strike is in process. 
All participants are consistently but 
not harshly punished under a system 
of progressive discipline. The com- 
pany can even take a wildcat strike 
in a blast furnace because the super- 
visors have been trained to shut the 
facility down if necessary. 


One of the 1959 eight points was 
stronger contract language to control 
wildcat strikes. Possibilities suggested 
were an automatic of vacation 
or supplemental unemployment bene- 
fit credits for wildcat strike partici- 
pation. The demand for stronger 
wildcat-strike language may have been 
encouraged by the fact that Inland’s 
contract requires the union to take 
positive action against wildcats. How- 
ever, the experience of other companies 
in the steel industry and elsewhere 
amply demonstrates that the present 
disciplinary powers under the steel 
agreements are adequate to control 
the wildcat problem if consistently 
used. 


loss 


Introduction and Administration of 
Incentives.—Incentive problems have 
been the most important single con- 
tract administration issue in the basic 
steel industry in recent years. Wage 
incentives are always difficult to ad- 
minister but the steel industry’s incen- 
tive problems have special dimensions. 
These special problems are the result 
of technological developments which 


have largely reversed the basis of 


incentive payment, certain develop- 
ments in the collective bargaining 
history at U. S. Steel and the relation- 
ship between incentive introduction 
and the local working conditions issue. 


Wage incentives became part of 
the traditions of the steel industry 
in the days when the pace of produc- 
tion in most of the steelmaking proc- 
esses was within the control of the 
employee. The trend of technology 
has been such that most of the indus- 
try processes are now equipment- 
paced rather than 
most the employee can 
only whether the equipment works 
at capacity or not. On many jobs 


man-paced. At 
determine 





*Garth L. Mangum, “Taming Wildcat 
Strikes,” Harvard Business Review, March- 
April, 1960, pp. 88-96. 
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the employee can do nothing to speed 
production but can slow it down. He 
is in effect paid an incentive not to 
decrease production—the opposite of 
the traditional approach. 


The incentive controversy at U. S. 
Steel grew out of the 1944-1947 job 
evaluation program and has been re- 
counted by Stieber.’ It is sufficient 
for present purposes to point out that 
the unresolved issue exists, to see 
briefly why and to show the relation- 
ship between the incentive issue and 
the local working conditions issue. 

The job evaluation program was in 
part an approach to determination of 
“a fair day’s pay for a fair day’s work.” 
The “fair day’s pay” part of the pro- 
gram was accomplished cooperatively 
in the wage inequities negotiations and 
adopted in 1947. The negotiations on 
“the fair day’s work” bogged down 
over the definition of “equitable in- 
centive compensation” and the prob- 
lem of out-of-line differentials. 

The basic agreement between U. S. 
Steel and the union was amended 
January 13, 1947, to include the new 
standard hourly-rate structure which 
the joint job evaluation program had 
produced. The introduction of the 
new rate structure cost the company 
5.2 cents an hour, which added up to 
a large sum of money. The company 
was willing to pay this price because 
the union had agreed to continue the 
joint studies until the meaning of a 
“fair day’s work” was determined. 
Evidently, the company’s industrial 
engineers were convinced sufficient 
manpower could be eliminated to 
compensate for the cost of introduc- 
ing the job evaluation program. The 
union became concerned that this 
might be the case and that it would 
find itself jointly responsible with 
management. Therefore, no agree- 


ment was ever reached on the mean- 
ing of a “fair day’s work.’’ Instead, 
the company undertook unilateral in- 
stallation of incentives with the union 
able to question the equitability of 
the new incentive through the griev- 
ance procedure. Since no criterion 
for determining “equitable incentive 
compensation” had been agreed upon 
by the parties, the arbitrator was 
forced to construct his own standards. 


The local working conditions clause 
enters the incentive-introduction pic- 
ture at this point. It was evidently 
the company’s belief that a new, care- 
fully engineered incentive system could 
result in a substantial savings in man- 
power. To accomplish this, the com- 
pany established the unusual goal of 
nearly complete incentive coverage 
not only on direct production jobs 
but on those only remotely related. 
However, a realistic incentive under 
U. S. Steel’s work-load incentive 
philosophy often required reduction 
of crew The goal seems to 
have been to design incentives which 
would pay 135 per cent of the stand- 
ard hourly rate to direct production 
workers only at capacity operation 
of the equipment when the job in- 
volved no standby time or unavoidable- 
delay time. For instance, an employee 
idled one-half of the time by the con- 
ditions of the job would receive 118 
per cent of his standard hourly rate. 
Since the idle time was paid for but 
not used, the industrial engineers were 
instructed to eliminate it by whatever 
changes were necessary. 


sizes. 


Due to the local working conditions 
clause, management not uni- 
laterally reduce crew sizes upon in- 
troduction of incentives unless some 
change was made in the method of 
operation. The union had an interest 
in the extension of incentive cover- 


could 





*Jack Stieber, The Steel Industry Wage 
Structure, Harvard University Press, 1959, 
pp. 175-231. 
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age to eliminate earnings inequities 
between incentive and nonincentive 
workers. Under certain conditions, 
therefore, union agreement to reduc- 
tion of crew sizes by accretion might 
have been won because of the higher 
earnings available to remaining crew 
members. Instead, the corporation’s 
insistence on extension of incentive 
coverage often gave local unions the 
upper hand in dealing with plant in- 
dustrial engineers and enabled them 
to bargain for higher yields and for 
incentive introduction with existing 
crews. 

The centralized negotiating pro- 
cedure cannot be blamed for the failure 
of the U. S. Steel incentive negotia- 
tions since the corporation negotiated 
separately until 1956. Rather the 
failure was due to a basic conflict 
of interest in which the union consid- 
ered the potential losses to outweigh 
the potential gains. 

In contrast, despite the past pat- 
tern bargaining system and the pres- 
ent centralized industry negotiations, 
Bethlehem Steel Company has been 
able to negotiate its incentive prob- 
lems on a satisfactory basis. Beth- 
lehem undertook the job evaluation 
program jointly with U. S. Steel, but 
made no commitment for the revision 
of incentives nor the determination 
of a “fair day’s work.” Instead, gen- 
eral wage increases were added on 
top of existing incentives, which be- 
came less and less effective. Prior to 
the 1956 negotiations, the union claimed 
earnings at Bethlehem were five cents 
an hour under U. S. Steel. Both the 
union and company realized some ad- 
justment was necessary and commenced 
negotiations resulting in adjustments 
in 1956 and mutually satisfactory termi- 
nation in January, 1960. 

The major factor in Bethlehem’s 
success in contrast to U. S. Steel’s 
failure in negotiating out its incentive 
problems seems to be the former’s 
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equipment utilization concept as op- 
posed to the latter’s work load philos- 
ophy. At the beginning of its incentive 
program, Bethlehem decided to re- 
engineer its entire incentive system 
on an equipment utilization 
High equipment operation was the 
major goal. Considering the high in- 
vestment in plant and equipment and 
the fact that technological change 
tends to reduce work loads, Bethlehem 
considers worker effort relatively un- 
important. Therefore, where U. S. 
Steel and the union were unable to 
agree on “equitable incentive com- 
pensation” on a work load basis, 
sethlehem and the union were able 
to come up with an impersonal defini- 
tion. “For incentives established after 
May 12, 1960, the term ‘equitable 
compensation’ means that each in- 
centive based on the standard hourly 
wage rate shall be related to maximum 
possible production as determined by 


basis. 


maximum possible output of machin- 
ery or other equipment used or by 


the maximum output of a fully quali- 
fied employee.” If output is at maxi- 
mum, every covered direct production 
employee received 138 per cent of his 
standard hourly rate regardless of the 
amount of idle time entailed in his 
job. Indirect workers are covered on 
the same basis at a lower per cent. 

Jones and Laughlin has also com- 
pleted successful negotiating of in- 
centives on an equipment utilization 
The experience of the two 
companies the 
bilities for supplemental agreements 
where interests reasonably coincide. 
The administration of wage incentives 
is troublesome at best and the failure 
of U. S. Steel and the Steelworkers 
definition of 


basis. 
demonstrates 


possi- 


Union to agree on a 
equitable incentive compensation has 
multiplied the problems. As a result 
of experience, U. S. Steel and other 
companies which had 
lead seem to have drawn back from 


followed its 
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their goal of nearly complete incen- 
tive coverage. In doing so, company 
positions on crew should be 
strengthened as the pressure for ex- 
tension of coverage is transferred to 
the employees. The U. S. Steel in- 
centive issue is one of the few con- 
tract administration issues which has 
had a significant impact on the cen- 
tral negotiations, not directly but 
through its part in generating the 
1959 local working conditions issue. 


sizes 


Local Working Conditions.— 
Events of the 1959 negotiations have 
made the local working conditions 
clause, Section 2B in the UV. S. Steel 
contract, the most widely discussed 
if not the most important contract 
administration issue of the steel in- 
dustry. Section 2B provides that local 
working conditions in existence which 
provide benefits to the employees in 
excess of or in addition to but not in 
conflict with the agreement 
shall remain in However, 
management has the right to change 
or eliminate any local working con- 
dition whenever as a result of man- 
agement actions, “the basis for the 
existence of the local working con- 
dition is changed or eliminated, there- 
by making it unnecessary to continue 
such local working condition.” 


basic 
effect. 


The origin of the controversial pro- 
vision has been described by one of 
its original architects and its present 
strongest opponent. 

. from 1937 to 1947 a number of 
grievance settlements and arbitration 
decisions had operated to crystallize 
a general attitude both in the union 
and with management that no em- 
ployee would receive less than the 
benefits of the basic agreement but 
when more was provided by a local 
agreement, the affected employees 
would continue to receive the addi- 


tional benefit . this . provided 
to some employees special benefits 
not applicable to others—it was dis- 
criminatory. 
% the outcome of efforts to solve 
this problem is the now famous 2B 
clause on local working conditions. 
the problem (by 1947) had passed 
beyond ‘local agreements’ into ‘special 
practices or customs’ the sum total 
of which was then generally referred 
to as ‘local working conditions’ which 
could be argued to mean almost any- 
thing in the employment relationship. 
So the first thing the (1949) negoti- 
ators tried to do was to define the 
term ‘local working conditions.’ 

“.. That clause was finally written 
and approved at four o’clock in the 
morning by six brain-weary men who 
were racing to beat a strike deadline. 

in the years that followed it has 
been interpreted in arbitration to 
mean many things it was never in 
tended to mean.” * 

The precise language of Section 2B 
subsequently written into the 
contracts of Bethlehem, Republic, 
Youngstown, Great Lakes 
Other companies have 


was 


Armco, 
and Kaiser. 
shorter and, from the union’s point of 
view, weaker local working conditions 
provisions. 

As often happens, the parties agreed 
upon the language of Section 2B but 
not upon the meaning of the language. 
U. S. Steel officials have evidently 
taken the position that 2B referred 
only to additional benefits specifically 
agreed upon. In this definitive inter- 
pretation of the section, the arbitra- 
tor, Sylvester Garrett, established a 
broader interpretation. 

“. . . 2B covers only specific prac- 


tices or customs which reflect de- 


tailed application of the subject matter 





*Speech prepared for delivery June 6, 
1960, before the Canadian Manufacturers 
Association by R. Conrad Cooper, Execu- 
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tive Vice President, Personnel Services, 
U. S. Steel Corporation. 





in question. A custom or practice is 
not something which arises merely be- 
cause a given course of conduct has 
been pursued by management or the 
employees on one or more occasions. 
A custom or a practice is a usage 
evolved by men as a normal reaction 
to a recurring-type situation. It must 
be shown to be the accepted course 
of conduct characteristically repeated 
in response to the given set of under- 
lying circumstances. This is not to say 
that the course of conduct must be 
accepted in the sense of both parties 
having agreed to it, but rather that it 
must be accepted in the sense of being 
regarded by the men involved as the 
normal and proper response to the 
underlying circumstances presented.” ° 

Under this definition 2B has been 
held to apply to a half holiday on 
Christmas Eve, wash-up time, lunch 
periods, methods of payment, seniority 
practices, distribution of overtime, 
work scheduling, work assignment, 
promotions, contracting out, layoffs 
and crew sizes. The language of 2B 
is such that management for 12 years 
claimed no local working condition 
was protected under the contract 
which arose after 1947. The arbitrator 
in USC-850 in December, 1959, ruled 
that binding local working conditions 
could arise under 2B after the sup- 
posed cutoff date. 


Steel management charged during 
the 1959 negotiations that the local 
working conditions section had “frozen 
in efficiency and waste into the opera- 
tion,” made “unwilling featherbedders” 
of good workmen and had a “demoral- 
izing effect on supervisors.” The 
union defended 2B as a necessary 
protection against “speeding up opera- 
tions or wringing from [the employees] 
something more than the last possible 
ounce of productive effort.” Under- 
neath the language of negotiation, 


just how important is 2B in practice 
and what was its independent con- 
tribution to the 1959 strike? The 
best evidence comes from the union’s 
arbitration handbook and discussions 
with company industrial relations 
officials. 

The arbitrators, in general, have 
interpreted the local working condi- 
tions section in such a way as to give 
management a free hand in the in- 
troduction of technological changes 
and new equipment. Substantial 
methods changes have also been held 
to justify elimination of local practices. 
An accumulation of small changes 
over a reasonable length of time have 
been held to be of the same effect as 
a single substantial change. When 
such changes occur, arbitrators have 
upheld management’s unlimited right 
to make a fresh start in crew assign- 
ments rather than being held to some 
type of change in proportion to for- 
mer work loads. 

Section 2B has been held to apply 
in many areas of the contract but has 
been narrowly applied in most cases. 
The overwhelming proportion of 2B 
cases have been decided in manage- 
ment’s favor. In part this is due to 
lack of screening by the union in 
arbitration cases and in part from a 
tendency to throw in charges of vio- 
lation of 2B in cases where local 
working conditions are at best a 
peripheral issue. 

Company interviews on the subject 
were especially enlightening. An of- 
ficial of a company which has been one 
of the leaders in the 2B fight stated 
that the only limitations they have 
faced in the pay and performance 
area have been on crew sizes. He 
also admitted that the direct impact 
of 2B on crew size was less important 
than the tendency for supervision and 





5U. S. Steel, National Tube Division, 
Steelworkers’ Arbitration Bulletin, Volume 
4, p. 2157. 


856 


September, 1961 @ 


Labor Law Journal 





avoid labor- 


fearing the 


plant management to 
Saving improvements - 
necessity of facing grievances and 
possible arbitration on the issue. 


Officials at another company stated 
frankly that local working conditions 
were not a problem with them and 
they had opposed introduction of the 
issue into the 1959 negotiations. This 
company found in an earlier investi- 
gation that thousands of written and 
oral agreements were being observed, 
the majority of them directly in con- 
flict with the contract. The violative 
local agreements were eliminated but 
supervisors were told they would 
have to live with the remainder. 


One company began an investiga 
tion of what it thought to be “horrible 
examples” of 2B inefficiencies. It was 
discovered instead that the practices 
had introduced by plant man- 
agements to promote efficiency. For 
instance, in one plant the entire oper- 
ation except for the continuous proc- 
esses was shut down twice a day fora 
coffee break. Plant management had 
found the practice more efficient than 


been 


having employees drift off sporadi- 
cally for their break. 


Industrial relations officials in one 
plant stated they were plagued with 
2B problems. Closer questioning re 
vealed that “2B” had become a symbol 
to them of any perpetuated operating 
inefficiency regardless of cause, Those 
given as examples all turned out to 
be the result of acquiescence to em- 


ployee pressure tactics rather than 


the hampering effects of the local 
working conditions clause. For ex- 
ample, this plant still had firemen on 
its diesel locomotives. At one point 
mirrors were purchased to replace the 
lookout duties of the firemen. The in- 
dustrial relations department was con- 
language and 


vinced from 
arbitration precedent that installation 
of the mirrors would justify elimina- 
tion of the firemen. However, operat- 


contract 
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ing management backed down before 
the threat of a wildcat strike by the 
The company still has 
the 


train crews. 
the mirrors in a warehouse and 
firemen on the diesels. 


In a company which had been char 
acterized by weak and inefficient man 
agement in the there 
number of cases of overmanning which 


past, were a 


a new management had as yet been 
unable to eliminate under 2B. 


It was possible to obtain a quantita 
tive estimate of the impact of 2B in 
only one company. Company officials 
expressed concern with the local work 
ing conditions inefficiencies in a formal 
interview. Later, in an informal con 
versation, one official revealed that a 
study had been made which showed 
that less than 1 per cent of the com 
pany’s production and maintenance 
employees could be efficiently elimi 
nated. He expressed doubt that this 
would be done even in the absence of 
restraining contract language. 


From the observed facts and state 
ments of those involved, one can only 
conclude that the operational impact 
of the local working conditions clause 
was insufficient to warrant the emo 
tional treatment the issue received in 
1959. Its most serious effects are to 
perpetuate for a time management's 
past mistakes and to discourage already 
timid supervisors from undertaking 
changes which might produce local 
working conditions grievances. Inef 
ficiencies which cannot be eliminated 
under the contract within a reasonable 
time by an alert management are rare. 


To that 
equivalents are not 


Section 2B and its 
the 
stacles to efficient management they 
not 


Say 
seri us ob- 


have been claimed to be does 
necessarily mean the provision as it 
stands is desirable. Reasonableness 
rather than past practice is a more 
logical approach to determining the 


continuation of an existing local work- 
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ing condition. It is interesting that 
at one point in the 1959 negotiations 
the union offered to modify Section 
2B in that direction. Management re- 
fused holding out for stronger modi- 
fications and no changes were made. 


If Section 2B is of minor impact 
why was the issue introduced and 
fought to the end of the negotiations 
in 1959? The reason must probably be 
found in the U. S. Steel incentive issue 
and the makeup of the 1959 manage- 
ment negotiation team. The corpora- 
tion’s incentive extension policy and 
the obstacle presented by 2B has been 
mentioned. Arbitration No. N-146 
which in 1953 established the prevail- 
ing definition of a local working con- 
dition quoted above is an example. 
While introducing a new incentive 
plan ina National Tube Company butt 
mill, management installed cooling- 
table synchronization and reduced the 
crew size in the process. At the same 
time, for purposes of the incentive 


program, management reduced the 


spell time and crew size at a welder 
station on the same production line but 
unaffected by the changed mechanical 
condition. The arbitrator upheld the 
first action but reversed the second. 


It is significant that Conrad Cooper, 
who was the main author of the “fair 
day’s work” incentive program, played 
an important role in the 1947 negoti- 
ations, was involved only in the first 
part of the 1952 negotiations and re- 
appeared as chief negotiator in 1959. 
Between 1947 and 1959, and particu- 
larly after 1952, Section 2B, which he 
had also helped author, had been in- 
terpreted contrary to his original in- 
tent and restrictive to the incentive 
program. 


Grievance and Arbitration Proce- 
dures.—The grievance and arbitration 
procedures of the steel industry are 
relevant to the present discussion not 
as possible issues in negotiation but as 
a potential means of resolving issues 
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not settled across the bargaining table. 
It has been suggested that the parties 
in the steel industry rely more heavily 
on arbitration than in other industries 
because of their inability to handle 
contract administration problems in 
the centralized negotiation process. 
Interestingly, officials of the national 
union and some management people 
believe that arbitration in the steel 
industry more than others does func- 
tion to establish guide lines upon 
which the parties have been unable to 
agree in negotiations. Yet the evi- 
dence for this view is tenuous. Cases 
can be found such as the U. S. Steel 
incentive area where the arbitrator has 
been forced to construct his own defi- 
nition of equitable incentive compen- 
sation in absence of agreement by the 
parties. However, similar cases can 
be found in other industries. At most 
one could say there is perhaps some 
tendency to greater reliance on arbi- 
tration than in most relationships. 


The arbitration load appears to be 
increasing at most steel companies but 
the rate is still not appreciably higher 
than in many other large-scale indus- 
tries. The major differences in the 
steel arbitration picture is the union’s 
tendency to take arbitration decisions 
as an industry-wide rather than com- 
pany-wide precedent and to use arbi- 
tration as a strategy to accomplish 
long-range goals. The union’s long- 
time practice of circulating arbitration 
bulletins to all of its staff and locals 
across company lines is an example 
of the first tendency. The recent arbi- 
tration handbook is the latest mani- 
festation of this policy. The national 
union has an arbitration department 
staffed with able legal talent which 
does not directly decide on the arbi- 
trability of specific cases or present 
them before the arbitrator but func- 
tions in an advisory capacity. There 
are indications that through this staff 
the national union strategically en- 
courages or discourages certain arbi- 
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tration cases to accomplish over the 
long run goals less easily obtainable 
at the bargaining table. 


Structure 
of Contract Administration 


In contrast to the centralization of 
negotiations, the trend in contract ad- 
ministration in the union seems to be 
toward diversification, As mentioned, 
the national arbitration department 
generally leaves the decision to arbi- 
trate and the conduct of arbitrations 
to the field representatives. Theoreti- 
cally, contract administration is the 
responsibility of the district directors 
but the practice of most directors is 
to delegate this responsibility to the 
field staff. At the same time, the struc- 
turing of contract administration along 
geographical district lines rather than, 
for instance, corporate lines means 
that the district and staff officials ad- 
ministering the contract often have 
less knowledge of situations in indi- 
vidual companies than they otherwise 
might. 


Progressively, as officers of the local 
unions gain experience, they are play- 
ing a wider role in administering the 
contract. The trend is for the locals 
to become more aggressive and for the 
district directors and staff representa- 
tives to become reluctant to 
oppose them. The local officials are 
better acquainted with local problems 
but their viewpoints are likely to be 
more parochial. The increasing influ- 
ence of the locals is no doubt involved 
in the upward trend in arbitration, espe- 
cially with the national union meeting 
most of the costs in many cases. The 
diversification trend is likely to have 
its costs in terms of pressure tactics 
and a lessening in responsible atti- 
tudes toward contract administration. 


more 


On the management side, the trends 
among the various companies is less 
clear. In the past certain steel compa- 
nies have taken great pride in their 
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decentralization both in operations 
and in policy making. One result has 
been wide intracompany diversities in 
the quality of contract administration. 
Increased circulation of information is 
becoming evident both within and 
among companies. There are also indi- 
cations that the trend is away from 
decentralized policy making toward 
formulation of corporate policies in 
many areas of contract administration. 


Conclusions 


The attempt of this study has not 
been to determine the quality of con- 
tract administration in the basic steel 
industry but merely to test the inter- 
action between negotiation and ad- 
ministration of the contract. The 
conclusion is that the interaction is 
slight. 


Contract administration issues ap- 
pear in the central negotiations fre- 
quently but rarely become important 
With the exception of a few 
issues of principle such as the union 
shop, the strike issues are always in 
the wage and fringe benefit area. The 
importance of the local working con- 
ditions issue in 1959 was more likely 
the result of the atmosphere of its 
introduction into the negotiations than 
its intrinsic importance. At least, the 
evidence is that the operational impact 
of the local working conditions clause 
was insufficient to make it a strike 
matter of 


issues, 


issue. It too became a 


principle. 


The industry-wide central bargain 
does limit the consideration given con- 
tract administration problems at the 
bargaining table. Problems of mutual 
concern are resolved in separate nego- 
tiations. Others work themselves out 
by gradual accretion at the plant level 
or through arbitration decisions. Some 
remain unresolved and the parties 
learn to live with them. There is no 
indication that these unresolved issues 
are of sufficient importance in the col- 
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lective bargaining relationship to make 
the industry more strike prone than it 
might otherwise be. 


Consideration of company-level op- 
erational problems is probably more 
likely under the present industry-wide 
bargaining system than the former 
pattern-following situation. Also the 
contract administration issues which 
might be negotiated at the industry 
and national union level under other 
conditions are few. Over the years 
broad areas of understanding have 
grown up around the existing contract 
language. These the parties are reluct- 
ant to endanger in formal negotiations. 
Once such principles are established, 
the settlement of individual issues be- 
comes almost automatic. 

Contract administration in the steel 
industry is not significantly different 
from other comparable industries. The 
determinants of the character of the 


relationship are less the contract lan- 
guage than the quality of application. 
There is a wide variation within and 
among companies and within the union. 
Some companies have been carefully 
managed and have taken advantage of 
all of the flexibility allowed by the 
basic agreement. Others have been 
carelessly or weakly managed and are 
plagued with an accretion of past mis- 
takes. Such variations are also evident 
among units of multiplant corpora- 
tions. Likewise, some union officials 
are responsible and cooperative. Others 
are politically weak, troublesome or 
less competent. Such variations are 
inevitable among numerous multiplant 
companies and within a large union. 
In general, even during times when 
acrimony was evident at the central 
bargaining table, day-to-day contract 


administration appears to have con- 


tinued with reasonable efficiency and 


good will. 


[The End] 


MEETINGS OF LABOR MEN 

Arbitration Seminar.—The Institute of Labor and Industrial Rela- 
tions of the University of Michigan-Wayne State University will 
hold a two-day workshop seminar on “Preparing and Presenting Arbi- 
tration cases this month. The seminar will be held at Haven Hill 
Lodge near Milford, Michigan, on September 18 and 19. Further 
information may be obtained by writing E. J. Forsythe of the Institute 
or calling TEmple 1-5144 in Detroit. The registration fee is $125. 

Management Supervision.—The Institute of Labor and Industrial 
Relations is also sponsoring a three-day management course entitled 
“Effective Supervision—Costs and People.” Scheduled for September 
25-27 at the Rackham Educational Memorial Building in Detroit, this 
course concentrates on supervision problems for all management repre- 
sentatives from foremen through superintendents. Registration is $75. 

Labor Law Institute.—A three-day meeting is on tap for attendees 
at the eighth annual institute on labor law presented by the South- 
western Lega! Foundation in Dallas. November 2-4. Featured speakers 
will include NLRB Chairman Frank W. McCulloch and Dr. Seymour 
Wolfbein, deputy assistant Secretary of Labor. Interested parties 
should contact the Southwestern Legal Foundation, 3315 Daniels, 
Dallas 5, Texas. 

Supervisory Training—A seminar on “Effective Utilization of 
Group Processes in Supervisory Training” will be held September 
13-15 by the University of Michigan Bureau of Industrial Relations. 
Contact Clark Caskey, program director, at the Bureau. 
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Grievance Settlement Machinery 
in England 


By ALAN S. GRATCH 


This article is a comparative survey of the arbitration machinery 
as it functions in the United States and in three major industries 
in Great Britain. Research for this study was undertaken while 
the author was enrolled in the London School of Economics. 


RIEVANCE MACHINERY with arbitration as its final stage is 

well known and applauded in the United States.’ Its existence 
seems to rest, in part, on the desire to establish within the industrial 
sphere some of those basic civil liberties, such as due process, fair 
trial, right to representation and free expression, which we value so 
highly in the political sphere. There is also some feeling that in the 
settlement of day-to-day labor-management disputes and in the settle 
ment of questions of interpretation arising under the rather general 
language of collective bargaining agreements, some procedure must be 
established which will avoid the costly and unsatisfactory process of 
economic warfare, with its strikes, skowdowns and lockouts. Further 
more, it is sometimes asserted that if employee grievances are allowed 
to accumulate and remain unsettled, efficiency and productivity will 
decline. Judicial settlement of these issues is generally considered 
unacceptable because of the publicity, expense, delay and the possi- 
bility of solutions which in practice might be unworkable.* Therefore, 
we in the United States have shaped a grievance procedure which 
deals, at least in the ideal, with each issue quickly, economically, flexi 
bly and finally. If the parties cannot reach agreement, peaceful final 
settlement is brought about through arbitration. 

The English experience seems, in general, to present a striking 
contrast, the greatest differences being the frequent absence, in the 
labor grievance area, of lawyers and of arbitration as a pre-arranged 
step in settlement procedures. This paper first will briefly describe, 
for purposes of comparison, the general shape ef, and the place of 
arbitration in, grievance machinery in American labor relations. Next, 
it will outline that grievance machinery which seems to predominate 
in the manufacturing trades in England. Finally, it will examine some 





* See, for example, Howard, “Labor-Management Arbitration: ‘There Ought 
to Be a Law—Or Ought There?” 21 Missouri Law Review 1, at p. 9 (1956), 
who thinks that the major accomplishment of the President’s Labor-Management 
Conference of November, 1945, was the unanimous recommendation that provi- 
sion for arbitration as the final stage in grievance procedures should be included 
in all collective-bargaining agreements; Davey, “Labor Arbitration: A Current 
Appraisal,” 9 Industrial and Labor Relations Review 85 (1955), who sees the rise 
of such arbitration as the most constructive development in labor relations since 
World War II. 

*See Gregory, Labor and the Law, W. W. Norton and Co., New York, 
Revised Edition, 1949, pp. 401-402. 
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of the attitudes which are to be found 
in England as to proper labor-man- 
agement techniques in the grievance 
area and will attempt to explain how 
these attitudes seem to account, in 
part, for the present shape of most 
English grievance machinery. Griev- 
ance is taken to mean all labor-man- 
agement disputes involving questions 
of interpretation of existing agree- 
ments. It includes, for example, disputes 
over employee discipline, promotion, 
work loads, safety, promptness and 
sometimes piece-rate wages. 

In the United States over 90 per 
cent of the collective-bargaining con- 
tracts provide, generally, that if ques- 
tions of contract interpretation cannot 
be settled by the parties, the issue 
shall be referred to a mutually chosen, 
independent arbitrator.*® 

Prior to this last step there is 
usually a procedure whereby disputes 
are first discussed between the griev- 
ing employee or his shop representa- 
tive and the shop foreman. If the 
dispute is not settled, it is referred for 
further negotiation to a higher union 


and company officer. Another level 
of union-management negotiation 
might exist but, ultimately, if the 
company and union cannot reach 
agreement, the issue is settled by 
arbitration. Moreover, reference of 
labor grievances, even of the most 
individual and trivial kind, to an 
arbitrator is not an infrequent occur- 
ence in the United States and often 
the arbitrator is used not as a non- 
partisan decision-maker, but as a 
scapegoat on whom union or manage- 
ment officials can throw blame and 
thus save face for unpopular situa- 
tions. The possible danger in terms 
of a weakening of the integrity of the 
bargaining process in the trend towards 
more frequent resort to arbitration 
has been recognized.°® 

Arbitration of labor grievances is 
cloaked with extensive legal implica- 
tions in the United States. Agree- 
ments to arbitrate have been held to 
be specifically enforceable under Sec- 
tion 301 of the Taft-Hartley Act.’ 
Labor arbitration awards, will 
often be specifically enforced by the 


too, 





* Davey, cited at footnote 1, at p. 85. 

*See Hepburn and Loiseaux, “The Na- 
ture of the Arbitration Process,” 10 Vander- 
bilt Law Review 657, at p. 661 (1957). 

*See, for example, Davey, cited at foot- 
note 1, at pp. 87, 90. 

* Whether it is desirable to attach legal 
sanctions to labor-management arbitration 
agreements is a problem of current contro- 
versy. For a discussion of both sides of 
the argument, see Frey, “The Proposed 
Uniform Arbitration Act Should Not Be 
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10 Vanderbilt Law Review 709 
See also Howard, cited at footnote 
1, at p. 11, who also concludes that labor- 
management arbitration ought to be on a 
completely voluntary basis, 


Adopted,” 
(1957). 


‘Labor Management Relations Act of 
1947, Sec. 301; Textile Workers v. Lincoln 
Mills, 353 U. S. 448 (1957), 32 LC { 70,733. 
For a discussion of the implications of this 
holding, see Cox, “Reflections upon Labor 
Arbitration,” 72 Harvard Law Review 1482 
(1959). 
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courts, it being a breach of contract 
for a party to refuse to follow such 
an award.* Furthermore, it has been 
held that the existence of grievance 
machinery in a collective-bargaining 
contract implies an agreement not to 
strike until such machinery has been 
exhausted.® 

Also characteristic of labor arbitra- 
tion, as well as negotiations for col- 
lective agreements, in the United 
States is the great frequency with which 
lawyers participate as representatives 
and spokesmen for union or manage- 
ment, or as arbitrator.°° Some view 
this as a very desirable trend.** Others 
stress the need to avoid too much 
legalism in labor grievance arbitration.** 

However, while in the United States 
we will use arbitration in disputes 
over contract interpretation, generally 
we will not use arbitration to settle 
disputes over basic contract negotia- 
tions. The English, on the other 
hand, tend to feel that arbitration is 
an instrument more appropriate for 
the settlement of questions of interest 
and basic contract terms than of dis- 
putes concerning rights and duties 
under existing contracts.** 

We in the United States sometimes 
explain our preference with the argu- 


®See Williston, Contracts, 1927 (revised 


edition, 1938). An arbitration award is con- 
sidered invalid and will not be enforced by 
the courts if it arose from an unfair hear- 
ing, if it failed to dispose completely of the 
issues submitted, if it decided an issue not 
submitted by the parties to the arbitrator, 
or if it was procured by fraud. For an ex- 
tensive discussion of the jurisdiction factor 
in arbitration, see Cox, “Some Lawyers’ 
Problems in Grievance Arbitration,” 40 
Minnesota Law Review 41 (1955). 

*See, for example, Electrical, Radio and 
Machine Workers v. Miller Metal Products, 
Inc., 215 F. 2d 221 (CA-4, 1954), 26 LC 
{ 68,636. 

*” Approximately 61 per cent of the arbi- 
trators in labor-management cases are lawyers 
and lawyers appear in such arbitration 64 
per cent of the time. See Gotshal, “For- 
ward: A Symposium on Arbitration,” 10 
Vanderbilt Law Review 649, at p. 654 (1957). 
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ment that disputes over basic 


tract terms involve political questions 
or ground rules—for example, the 
scope of unilateral managerial powers ** 


con- 


—which are not adapted to settle- 
ment by judicial or quasi-judicial pro- 
cedures.*® Such procedures can shape 
specific rules of conduct and declare 
existing rights and duties, but cannot 
create rights anew or form general 
codes of principles, as collective-bar- 
gaining agreements must be.** Dele- 
gation of questions of interpretation 
seems to be looked upon as less of a 
loss of power and hence more appro 
priate for third-party determination 
The English preference seems to rest, 
in part, on two factors. First, while 
most English generally oppose third 
party decisions in the labor-manage- 
ment field, they realize that economic 
warfare is highly wasteful. Since 
most collective-bargaining in England 
is industry-wide, with associations of 
unions and 


employers negotiating 


hour terms, strikes 


and lockouts here would invariably 


basic wage and 
In order to avoid 
such consequences the parties—in a 


be as widespread. 


comparatively large number of cases 
—are willing to arbitrate those basic 


contract issues which they cannot 





™ See Merrill, “A Labor Arbitrator Views 
His Work,” 10 Vanderbilt Law Review 789, 
at p. 794 (1957), who believes that the arbi- 
tral process would be improved by more 
frequent use of lawyers as representatives 
of the parties; Shulman, “Reason, Contract 
and Law in Labor Relations,” 68 Harvard 
Law Review 999, at p. 1024 (1955). who 
asserts that law, but not lawyers, should 
stay out of labor arbitration. 

“See Davey, cited at footnote 1, at pp. 
89-94. 

* Flanders and Clegg, eds., The System of 
Industrial Relations in Great Britain, 1956. 
p. 292. 

" See 
402-403. 

* See, for example, Davey, cited at foot- 
note 1, at pp. 85-86. 

* For a discussion of the nature of a col- 
lective bargaining agreement, see Cox, cited 


at footnote 7, at pp. 1490-1491. 


source cited at footnote 2, at pp. 
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settle. Local labor grievance disputes 
usually do not create such necessity 
and hence the parties do not as readily 
agree to arbitrate in this sphere ; rather, 
the risks of economic battle here are not 
thought of as so threatening.”’ 

A second factor seems to be that both 
labor and management officials feel 
that grievances, which usually are of 
local significance, can be handled 
adequately only by persons who are 
closely involved with the particular 
industrial situation in question. Basic 
wage and hour questions are seen as 
problems of general significance which 
can be understood by outsiders. Con- 
sequently, the general feeling appears 
to be that arbitration will most prob- 
ably give the best workable decision 
only in the case of industry-wide 
questions of interest. 

The exact steps which are followed 
as the parties try to reach agreement 
over labor grievances differ between 
industries in England. However, 
the general characteristics of those 
procedures most frequently found in 
the manufacturing trades can be dis- 
cerned from an examination of three 
industries: engineering, which encom- 
passes the fabrication of metal and 
nonmetal products including auto- 
mobiles; iron and steel; and ship- 
building and ship repairing. Other 
most interesting procedures exist in 
the coal mining and building indus- 
tries and any expansion of the sub- 
ject matter of this paper probably 
should examine these areas. 

In the engineering industry national 
agreements dating from 1922 estab- 
lish forms of procedure for the avoid- 
ance of disputes and for questions aris- 
ing under such agreements.’* Workers 


first raise their complaints with their 
foreman. If the issue is not settled 
it is discussed between shop manager 
and shop steward, who is appointed 
by the union from among the workers 
in the plant and shop and acts as the 
shop-floor representative of the work- 
ers. The next stage is submission to 
a works conference, if it exists, con- 
sisting of an equal number of worker 
and management chosen members, or 
reference to high company officers or 
directors. At this level a local union 
officer, as well as a representative of 
the employers’ federated association, 
may attend. Next, the problem is 
discussed at a conference be- 
tween union and employers’ associa- 
tion representatives. The final step 
in this procedure is a central confer- 
ence, held monthly, at which only 
national the fed- 
eration of employers and trade union 


local 


representatives of 


concerned negotiate the matter. If 
agreement is not reached here, the 
parties are free to decide their own 
There is no specific 
although 


course of action. 
provision for arbitration, 
the parties may agree, at the end of 
negotiations over the dispute, that 
the issue should be so settled. 
Grievance machinery in the iron 
and steel industry, as with most in- 
dustries in England, developed from 
custom and with many firms has not 
been put into formal agreements. The 
first negotiation are the 
same as engineering. Failing settle- 
ment at the works in question, the 
matter is referred to a reference, or 
neutral, committee composed of em- 
ployers’ and workers’ members from 
an associated works neutral to the 
works where the dispute arose. Such 


stages of 





"The large-scale strike involving sub- 
stantial parts of an industry now rarely 
occurs in England. Rather, the strike seems 
to have become primarily a form of local 
protest. Source cited at footnote 13, at pp. 
297, 317. 

* For details of the procedures in this in- 
dustry, see Confederation of Shipbuilding 
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and Engineering Unions, Handbook of Na- 


tional Agreements, Engineering Indusiry 
(1958) (Confederation headquarters, Swin- 
ton House, 324 Gray’s Inn Road, London, 
W. C. 1, England). For an excellent sum- 
mary, see Ministry of Labour and National 
Service, Industrial Relations Handbook, Her 
Majesty’s Stationery Office, 1957, pp. 64-72. 
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meetings, which seem to be of local 
origin and focus, are attended by the 
disputants, as well as a national of- 
ficer of the union and a representative 
of the employers’ association. Finally, 
if the Neutral Committee cannot end 
the dispute, the matter may be sub- 
mitted by this committee either to a 
conference between the employers’ 
association and the national union, or 
to arbitration, which is to be used 
only as a last resort.’® 

Procedures very similar in outline 
to those in engineering are followed 
in the shipbuilding industry as well. 
After discussions on the shop floor, 
referred to a level of 
wider geographic 


the matter is 
discussion with 
significance, that is, a conference be- 
tween the local employers’ association 
and the local representative of the 
union particularly involved. The 
matter then moves to an even broader 
level—a_ central between 
the employers’ federation and the na- 
tional union directly concerned. Fail 
ing agreement here, the issue may, 
by mutual consent, be referred to 
arbitration. Finally, if the parties 
cannot even agree on arbitration, there 


conference 


is a general conference between the 
employers’ federation and all the trade 
unions which are parties to the col- 
lective agreement.”° 

One will note that in these indus 
tries there is no definite pre-arranged 
commitment to submit grievance dis- 
putes to arbitration. Some other in- 
dustries do provide for arbitration * 
and might go so far as to have a 
standing arbitration council, but they 
seem to be the exception. In the 


general case, disputes are referred 


upwards to national levels, after which 
they may, but not too frequently, go 


to arbitration if the parties then con- 
sent. Arbitration, if it is provided 
for at all, is generally incidental and 
resort to it is ad hoc. 

When ad hoc 
grievances does occur in England the 
arbitration machinery most frequently 
used is that provided by legislation 
pursuant to the Conciliation Act of 
1896,** and the Industrial Courts Act 
of 1919.*% 
the main, facilities for a government 
conciliation service. The latter pro 
duced a standing arbitration council, 


arbitration of labor 


The former established, in 


or industrial court, consisting of inde- 
pendent persons as well as persons 
representing employers and workers, 
all of whom are appointed by the 
Minister of Labor. The court, how 
ever, is independent of government 
control. 

is, under this legisla- 
Only with 


Arbitration 
tion, wholly voluntary. 
the consent of both parties can the 
Minister of Labor refer a 
arbitration and then only if it is clear 
that there is no other chance of settling 
The Minister will refer 


case to 


the dispute. 
the issue to the industrial court, or to 
one or more ad hoc arbitrators—per 
sons nominated by labor and man 
nominated 


agement and a chairman 


by the Minister. 


\t these arbitrations, the parties 
themselves, or officials of the employers’ 
association and the union, are usually 
the chief spokesmen. While it is 
possible to be represented by a law 
yer, this requires the consent of the 
industrial court or arbitrator and 
notice to this effect must be given to 
the other participants so that they 
might have a similar opportunity. 
This seems to present a contrast to 


what appears to be a greater frequency 





* See Industrial Relations Handbook, cited 
at footnote 18, at pp. 87-94. 

* See Industrial Relations Handbook, cited 
at footnote 18, at pp. 73-77. 

* See, for example, the quarrying and the 


boot and shoe industries, described in 
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Turner-Samuels, /ndustrial Negotiation and 
Arbitration, 1951, pp. 63-68, 92-95. 

#59 and 60 Victoria, c. 30 

*9 and 10 George V, c. 69. 





of lawyers as participants in labor 
arbitration in the United States. 


Why most English, when ad hoc 
arbitration is agreed to, should fre- 
quently choose to use the statutory 
arbitration machinery in spite of what 
seems to be a widespread feeling, wheth- 
er substantiated or not, that arbitrators 
so provided cannot help but be in- 
fluenced by government policy, that 
sometimes such arbitrators have a 
decided bias and that the parties often 
have no voice in the selection of the 
arbitrator who is to hear their case, 
can be explained through several con- 
siderations. I was told that govern- 
ment arbitrators were more skilled, 
in general, but it was admitted that 
many other qualified persons could be 
found and that by the fact that non- 
government arbitrators were little 
used, outside persons had not had the 
opportunity to develop their skill and 
knowledge in the labor-grievance area. 
A sounder reason might be that the 
cost of the legislative arbitration ma- 
chinery is borne by the Exchequer, 
not by the parties. Additionally, 
there seems to be the consideration 
that since arbitration is generally 
ad hoc, the parties find it much easier 
to agree to use the legislative machinery 
and procedure than to negotiate their 
own procedure and mutually to select 
a private arbitrator. Until labor arbi- 
tration becomes a more frequent oc- 
currence,** it is unlikely that the 
English will ever develop a large 
private group of professional labor 
arbitrators as we have in the United 
States. 


The legal implications of agreements 
to arbitrate and arbitration awards 
in the labor-management area, includ- 
ing those of the industrial court, 
present another contrast with the United 
States. In England, agreements be- 
tween trade unions and employers’ 
associations, that is, associations and 
combinations in restraint of trade, or 
unions and individual employers, are 
in practice never taken before a court 
as contracts to be interpreted or en- 
forced between the parties that made 
them. It has been suggested that 
this is because they are intralegal 
agreements not intended by the par- 
ties to be legally enforceable contracts.*° 
Moreover, most of these agreements 
cannot be directly enforced by the 
courts, such enforcement being pre- 
cluded by statute.** Therefore, the 
English courts cannot order compli- 
ance with an agreement to arbitrate 
a labor dispute. Moreover, labor 
arbitration awards enforced 
only to the extent that they are incor- 
porated into individual contracts of 
These awards have no 


can be 


employment. 
legal effect in themselves.*’ 


With this outline of the system by 
which labor grievances are most fre- 
quently handled in England in mind, 
one can see how certain basic beliefs, 


traditions and assumptions which 
seem to form the atmosphere of English 
labor relations might have influenced 
the shape of this machinery. Several 
areas of emphasis emerged in discus- 
with top union and 


ment personnel.** 


sions manage- 





*In 1958, only 51 cases, most of which 
involved claims for wage increases, were 
heard by the legislative arbitration ma- 
chinery. See Annual Report of the Ministry 
of Labour and National Service for 1958, 
pp. 90-92. 

* See source cited at footnote 13, at pp. 
56-58; source cited at footnote 2, at p. 381. 

* See Trade Union Act of 1871, 34 and 
35 Victoria, c. 31, Secs. 3, 4, which pre- 
cludes the direct enforcement of any con- 


866 


September, 1961 @ 


tract between one trade union and another; 
for example, between an employees’ and an 
employers’ association. 

* See Industrial Relations Handbook, cited 
at footnote 18, at p. 125. 

* Information for this analysis of ideas 
and beliefs was obtained, primarily, through 
personal interviews in London and _ sur- 
rounding industrial cities with national and 
local trade union officials, personnel man- 
agers and workers. 
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The desire to preserve flexibility 
seems to be a primary aim. It ap- 
pears that most English consciously 
try to make their collective agree- 
ments as general and as simple as 
possible. Such contracts in the United 
States are necessarily more specific 
because of their legal implications. 
Furthermore, we in the United States 
seem to feel, more than the English, 
that organization and prior planning 
are the keys to efficiency. The English 
seem to feel that almost any present 
solution of future problems is likely 
to prove inadequate when the issue 
in fact arises. Moreover, when no 
definite lines have been drawn be- 
forehand, in later dealings there is 
rarely the problem of hesitancy to 
depart from a former position for fear 
of appearing to have backed down. 
Generality seems to be the route to 
flexibility. Solution of specific prob- 
lems, especially those involving work 
conditions and job security, is post- 
poned until they arise in context and 
are no longer hypothetical issues.*® 
English grievance machinery, there- 
fore, seems to be called on to handle 
not only those grievances which we 
would classify as questions of inter- 
pretation of existing agreements. 
More important, it is used to solve a 
myriad of issues which the parties 
realize and admit were never definitely 
settled or, as is more often the case, 
were never dealt with in their basic 
collective agreement. Legislative and 
judicial functions are merged. Thus, 
the focus of most English grievance 
machinery appears to be, in the main, 
on consultation and negotiation. Situ- 
ation shaping and problem avoiding, 
rather than specific problem solving, 
seem to be the primary objectives. 


The final solution of each and every 
narrow individual grievance appears 
to be substantially incidental. Arbi- 
tration is generally reserved for the 
most extreme and important situa- 
tions. Negotiation is expected to 
settle all minor irritations. If it fails, 
often irritations go unsettled. 

Also very important in the general 
English concept of good labor-man- 
agement machinery and technique is 
the maintenance of personal contact 
and relationships.*° In a small com- 
pany, personal contact and informal 
relations between labor and manage- 
ment are natural. Large firms must 
establish special machinery if such 
personal labor-management relations 
An arrangement which 


these 


are to occur. 
intentionally leaves much more un- 
solved for the present with an aim 
towards settlement by future consulta- 
tion and negotiation seems to facilitate 
and necessitate frequent conferences be- 
tween local labor and management per- 
sonnel and seems to be a factor in the 
creation of a state of mind in the parties 
wherein compromise and_ bilateral 
agreement is not looked upon as a 
threat to management or union pre- 
rogatives or as a subversion of prior 
positions.** So also does grievance 
machinery wherein it is clear that 
final settlement of a problem might 
not occur at the last level of reference 
because arbitration, or other means 
of reaching a conclusion, is not a 
pre-arranged step. Personal contact 
seems to be facilitated by the absence 
of third persons who act as spokes- 
men for the parties. The parties 
themselves, not their lawyers, can 
meet in complete private and talk 
directly and face to face with each 
other. Out of such negotiations the 





* Compare with source cited at footnote 
13, at pp. 258-259. 

* See, for example, Wylie, A Concise 
Guide to Industrial Relations, Industrial Ad- 
ministration Group, College of Technology, 
Birmingham, England, 1949, p. 26. 
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* See Joint Consultation at Bournville, Cad- 


bury Brothers Ltd., Publication Depart- 
ment, Bournville, England, 1958, for a de- 
tailed description of the consultation ma- 
chinery, called “work’s council,” which is 
used to great effect in this plant of over 
11,000 employees. 
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desirable objectives of personal con- 
fidence and trust can most easily 
develop, it seems. Moreover, the 
parties themselves can learn to un- 
derstand one another’s problems and 
to understand completely the issues 
to be settled by them.** 


This attitude towards personal re- 
lations seems to account, in part, for 
the English feeling that lawyers have 
little or no place in labor-manage- 
ment relations.** Collective agree- 
ments and labor arbitration awards 
have no legal effect. Hence, to some 
extent there is no need for lawyers. 
Even more important, apparently, is 
the fact that most English do not 
trust lawyer-like decisions in this 
area. It is generally felt that legal 
specificity would lead to rigidity.* 
Furthermore, many English view the 
lawyer as always the advocate. Since, 
in labor-management relations, the 
parties must continue to live with one 
another after a negotiation or dispute 
has been settled, it is rightly felt that 
bitter adversary proceedings would 
be intolerable. To avoid any such 
risk, lawyers are generally avoided. 
In addition, it seems to be felt that to 
the extent the parties act through 
lawyers, they have improperly shifted 
responsibility to a third party. 

This latter feeling arises out of 
what seems to be a predominant char- 
acteristic of the atmosphere of English 
labor relations, labor and manage- 
ment’s unfaltering sense of personal 
responsibility for, and pride in, the 
maintenance of labor peace. When 
arbitration, or any third party solu- 


tion, becomes necessary, it is often 


felt that the parties have failed to 
perform their duties properly. To 
some extent it would be to admit the 
possibility of such a failure and to 
introduce a device by which the weak 
could shirk their responsibility, if 
agreements to arbitrate were effected 
before became insoluble by 
negotiation. The ever-present 
fidence that mutual agreement will be 
reached is never allowed to weaken. 
Arbitration, therefore, seems never to 
be thought of as a really desirable or 
necessary step in grievance machin- 
ery, an attitude which seems almost 
diametrically opposed to the American 
attitude towards the place of arbitra- 
tion in labor-grievance machinery.* 
Additionally, most English seem to 
feel that nobody can decide an issue 
better than the parties themselves. 
An arbitrator’s decision, especially on 
local issues would, more likely than 


issues 
con- 


not, be somewhat unworkable. 


Nor can the deeply rooted refusal, 
which also exists in the United States, 
to have compulsory labor in peace- 
time be overlooked as a_ possible 
factor in the shape of English griev- 
ance machinery. Even in 1947 when, 
as a holdover from the Second World 
War, arbitration was compulsory, the 
English courts would not specifically 
enforce an obligation to work or an 
obligation to employ.** The influence 
of this tradition seems partly to ac- 
count for ad hoc arbitration. When 
parties, long before a dispute has 
arisen, commit themselves to arbitra- 
tion, there is likely to be some degree 
of compulsion in their later adherence 


to any such arbitration award. The 





“Source cited at footnote 31, at pp. 11, 
13. Compare with Jndustrial Relations 
Handbook, cited at footnote 18, at pp. 
110-113. 

* See Kahn-Freund, Labor Law, pamphlet, 
1958, pp. 226, 260. 

* Compare with source cited at footnote 
13, at p. 255. 

* See source cited at footnote 4, at p. 659 
(arbitration is a matter of convenient neces- 
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sity); Ferguson, “An Appraisal of Labor 


Arbitration: A Management Viewpoint,” 8 
Industrial and Labor Relations Review 79, at 
p. 80 (1954) (arbitration is the best avail- 
able alternative to strikes and lockouts). 

* See R. v. National Arbitration Tribunal, 
ex parte Horatio Crowther and Co., 1 K. B. 
424 [1948]. 
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“mutuality” and “choice” which ac- 
companied the agreement to arbitrate 
has had much time in which to dis- 
solve. When an agreement to arbi- 
trate is reached after a dispute has 
taken form and when the. arbitrator’s 
award is almost time 
with this agreement, any discrepancy 
between behavior and and 
hence “compulsion,” should approach 
a minimum. Although aversion to 


coincident in 


desire, 


compulsory labor is also an American 
tradition, it is arguable that this tra- 
dition is weakened by before-the-fact 
agreements to arbitrate and by the 
extensive legal sanctions which sur- 
round labor arbitration. 

One extrinsic factor must also be 
considered. Since collective bargain- 
ing is industry wide, the final steps in 
grievance machinery and arbitration, 
if it does occur, generally rise to this, 
rather than a local, level. Asa result, 
local grievances which cannot be 
settled by mutual agreement locally 
receive national publicity and often re- 
main outstanding for extended periods 
of time as they pass into the cumber- 
some, and often national ma- 
chinery. Moreover, decisions reached at 


slow, 


national levels seem oriented towards 
an industry-wide solution and hence 
often are not the best for the local 
plant wherein the issue first arose. 
This combination of factors appears 
to create much pressure on local 
labor and management to settle local 
problems locally. To facilitate this 
to some extent, grievance machinery 
is weighted towards local negotiation 
and consultation. That is, there gen- 
erally are more different stages of 
reference at local, and perhaps dis- 
trict, levels than at the national level. 
National reference is a last resort and 
does not happen too often. 

A second extrinsic factor, of less 
importance and not true generally, 
but nevertheless in the thoughts of 
management and trade union person- 
nel in certain industries, such as en- 
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gineering, is the fact that in some of 
the larger unions, for example the 
Transport and General Workers 
Union, local officials are appointed 
by national officers, not elected. In 
other unions, those local officers who 
are elected, are often very secure in 
their positions. Fortunately, abuse is 
at a minimum while the benefit from 
that 
free 


seems to be 
officers 


this arrangement 
union officials and 
to negotiate reasonable 
They do not have to prolong disputes 
or hold out for extreme results in 
order to impress their body politic. 


feel 
solutions. 


To a great extent they seem to see 
themselves as the educators of their 
membership, not as puppets who must 
respond to the passions of the some- 
times shortsighted and less experi- 
enced groups of workers whom they 
represent. Consequently, agreements 
are more often and, apparently, more 
between labor and 


easily reached 


management. 

In summary, what I have tried to 
describe in this paper is the shape of 
labor grievance procedures generally 
the 


found in manufacturing indus- 


tries in England, and the atmosphere 


in which these procedures exist. To 
some extent, the English experience 
is considerably different from what 
is to be found in the United States. 
American grievance settlement tech- 
niques would appear to be unaccept- 
able to most English. The contrast 
is due, in part, to certain basic Eng- 
lish traditions, including a distrust 
of lawyers and third party decisions, 
an avid desire for flexibility and an 
aversion to decisions on hypothetical 
questions, a desire to preserve the 
personal relationships in labor rela- 
tions, and an unbending pride in being 
able to achieve industrial peace by 
Also an 


negotiation and discussion. 
f different 


influencing factor is the 
scope of purpose served by grievance 
procedures. While American griev- 
ance machinery seems to be limited 
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to judicial functions,** English pro- 
cedures seem to have a wider focus, 
being, in part, a continuation of bar- 
gaining over questions of interest and 
thus a mixture of legislative and judi- 


has developed, must be considered. 
Industry-wide bargaining and the 
marked absence of collective-bargain- 
ing legislation, both in the original 
stages of trade unionism and today, 


have had a decided effect on the atti- 
tudes which seem to exist in English 
labor-management relations. [The End] 


cial functions. Finaily, of course, the 
shape of history and how the trade 
unions movements in each country 





GOLDBERG ON LABOR DAY 

[The following is an excerpt from Secretary of Labor Arthur J. 
Goldberg’s Labor Day message. | 

As we justifiably applaud our achievements, so we must confront 
our shortcomings. On this Labor Day, more than 5 million men and 
women are out of work. Well over half the major industrial areas 
in the country are experiencing substantial unemployment. Many 
industries are operating at below capacity levels. Steel output is only 
about 67 per cent of capacity. 

With these insufficient levels of production, a high rate of unem- 
ployment is inexcusable. The story of unemployment is not one of 
“labor surplus,” as the jobless have often been called. Rather, it is 
a story of wasted human and material resources. 

This administration is not satisfied with the present unemploy- 
ment situation. We believe that the unemployed can be returned to 
work in a vigorous and expanding economy. As President Kennedy 
said recently, “I have no intention of ‘learning to live with’ prolonged 
and severe unemployment, with all that it means in human misery and 
economic waste.” 

In these critical times, American labor faces new challenges on 
the economic front. The need for new high levels of production will 
entail continuing technological progress. 

I am confident that both free labor and free management will 
respond with renewed purpose to their responsibilities. 

They will need to develop more enlightened relations with one 
another on a continuing basis. 

They will need to accommodate their own interests to the over- 
riding interest of the public welfare. 

They must continue to demonstrate their ability to reconcile 
separate viewpoints into common goals and common actions, thus 
giving living testimony to our proud claim that we come nearest of 
any nation to being a classless society. 

Without relinquishing its right to strike, labor, in cooperation 
with management, must build new mechanisms to insure the peaceful 
solutions of their differences. 








and depart from the narrow “interpreta- 
tion” types of arbitration agreements which 
seem to contemplate a solely judicial function. 


% See Cox, source cited at footnote 7, at 
pp. 1490-1509, who advocates that collective 
bargaining in America should recognize, to 
some extent, the inevitability of this fusion 
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Methods of Applying the Boycott 


By J. JAMES MILLER 





Dividing the secondary boycott into its ‘‘positive’’ and ‘‘negative’’ forms, 
the author discusses the use of the ‘‘white list,’’ sympathetic strikes, picket- 
ing, refusal to handle ‘‘unfair work’’ and other aspects of the boycott. 





6¢ HE LAW PUTS NO LIMIT upon the right to exercise fair 

persuasion through publicity, but it cannot countenance any 
display that is the equivalent of force and intimidation, or of a dis- 
turbance of the peace, or of aggressive interference with the right of 


peaceful ingress or egress to and from the plaintiff’s shop.” * 


Analysis and Appraisal 

The boycott issue, despite passage of the Labor Management 
Relations Act of 1947 and the more recent passage of the Landrum- 
Griffin Act of 1959, continues to be an issue of concern. Ever since 
the origin of the boycott as a weapon of labor unions, it has been the 
subject of intensive controversy and extensive legal control. Much of 
the confusion that surrounds the boycott issue appears based on either 
or both of two factors. Because of prejudicial feelings towards labor 
unions, either for or against, these same feelings are thus projected 
toward the secondary boycott causing a loss of objectivity as to the 
acceptance or rejection of this weapon. Second, since the boycott 
involves such a myriad of problems the issue becomes further con 
fused due to the failure on the part of most to isolate and deal sepa- 
rately with these factors. In treating any problem involving a 
number of component parts, it is many times more feasible and fruitful 
to resolve each part of the entire problem separately to minimize con- 
fusion of analysis. This I feel is necessary in the case of the secondary 
boycott. If agreement or at least understanding can be reached on 
individual facets of the total problem, better understanding of the 
entire problem will become a reality. 

With this intention in mind, analysis is directed toward the 
method of applying the boycott. This in itself is rather complicated 
but by isolating this one aspect of the boycott perhaps better under- 
standing can be developed. If understanding can be developed in this 





‘Walter Jaeger, Cases and Statutes on Labor Law, H. E. Lawyers Cooperative 
Publishing Co., Rochester, N. Y., 1939, p. 35. 
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area, then attention can be directed 
toward other problem areas until the 
entire problem has been dissected and 
critically analyzed. Then perhaps 
clearer understanding of the entire 
problem will have been attained. 

The methods used in applying the 
boycott involve many complicated 
issues as do the purposes for which 
a boycott may be employed. These 
issues are of interest here only insofar 
as they impinge upon the subject of 
boycotting. For detailed considera- 
tion of these problems the reader is 
referred to other studies which have 
concentrated specifically on such 
points. 

In the process of classifying boy- 
cotts on the basis of methods of ap- 
plication, reference in part may be 
made to Dr. Laidler’s classification of 
negative and positive boycotts.? Neg- 
ative boycotts include the “fair” or 
“white” list and the union label. Both 
are means of bringing to the public 
the fact that the employer, or the 
employer's product so named, is in 
good favor with the union and, being 
so, should be favored or patronized 
by the consuming public. 

Positive boycotts may include: 
first, sympathetic strikes; second, the 
use of unfair lists; third, refusal to 
handle “unfair work’; and fourth, the 
use of picketing. These methods act 


in a positive fashion in an attempt 
to force the employers involved to 
acquiesce to the union’s demands. 

In the following analysis, greatest 
concentration will be placed upon the 
problems concerning use of unfair 
lists, refusal to handle unfair work 
and the use of picketing. The use of 
strikes and the union label are topics, 
that, on the whole, are treated sepa- 
rtely from the problem of boycotts * 
and thus it is felt inadvisable to de- 
vote much space to such discussions 
here. The problem of picketing has 
also been subjected to rather intensive 
study by many others but, because of 
the growing importance of it in rela- 
tion to the secondary boycott in 
recent years, it is felt wise to com- 
ment on the topic in detail. 


Negative Boycotts 


The use of the union label or fair 
list is exemplary of a reverse or nega- 


tive boycott. Rather than induce 
individuals not to deal with a 
cern or refuse purchase of certain 
products, the use of the union label 
attempts encouragement of such a 
relationship. The union label and its 
legality has never been seriously ques- 
tioned and, today, the union label is 
recognized under law. In some states 
unions may recover damages for un- 
authorized use of the label; in others, 


con- 





*Harry W. Laidler, Boycotts and the 
Labor Struggle, John Lane Co., New York, 
1913, p. 60. 
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it is a criminal offense for unauthor- 
ized use, while in still others, all pub- 
lic printing must bear the union label.‘ 
Because of this widespread accept- 
ance, discussion of the issue in detail 
is purposeless. However, it is notable 
to raise the question at this point that 
considering such general acceptance 
of the union label and the fair list, 
wherein lies the reasoning that the 
courts and the lawmakers have relied 
on to illegalize the unfair lists which 
are merely the reverse of the fair list 
or union label? If may re- 
quest members to purchase only those 


unions 


items bearing the union label, what 
may be criticized about unions’ re- 
questing members and the public to 
cease dealings with those employers 
considered unfair ? 


Positive Boycott 

Sympathetic Strikes. — The 
bility of permitting or barring sym- 
pathetic strikes revolves mainly around 
determination of the limit within 
which such strikes should be 
fined. A sympathetic strike carried 
to its extreme would result in a gen- 
eral strike of the labor movement. 
Complete banning of sympathetic 
strikes would have the tendency of 
fragmentizing the labor movement 
against employers who frequently 
may work together.° 


advisa- 


con- 


The general strike and sympathetic 
strike have never been used to any 
great extent in this country and, in 
recent years, various pieces of legis- 
lation such as the Byrnes Anti-Strike 
Breaking Act have reduced the need 
for this type of action.* There have 
been, and still are, however, certain 
areas of the labor movement wherein 


the sympathetic strike is still of im- 
portance, the most important one be- 
ing found in the construction field, 
because of the fragmentary organiza- 
tional structure found in this field. 


Some writers include also the truck 
drivers and water front workers as 
groups still employing the sympa- 
thetic strike. In respect to these 
latter groups, their action can be classi- 
fied more accurately as 
handle “unfair 
relationship between 


refusal to 
The 


two 


work.” * close 
the may 
readily be seen by the following ilius- 
tration. Truck drivers, for example, 
may refuse to deliver goods to a firm 
on strike. In that case, they are strik- 
ing in sympathy against the employer 
whose employees are striking, but the 
truck drivers are not striking against 
their own employer. The same illus- 
tration may be used for the dock 
workers when they refuse to handle 
“hot cargo.” The distinction 
that must be kept in mind is that in a 
sympathy strike, as contrasted to re- 
fusal to handle “unfair work,’ the 
strike is carried out against their own 
employer and not against the em- 
ployer of the striking union. 


basic 


In the 
ever, the 
upon the 
pon for attaining their end. If 
electricians are dealt with wrongly, 
for example the plumbers may walk 
off the job in sympathy. 


building trades field, how- 
unions in many cases rely 
sympathy strike as a wea- 
the 


“Assume that on a construction 
project two separate contracts are let 
—one for plumbing and one for heat- 
ing and air conditioning. Suppose 
one of the contractors employs non- 
union men. At this point the U. A. 


members engage in a strike to force 





*Source cited at footnote 3, at pp. 468- 
469, 1376-1380. 

*U. S. Senate, Hearings Before the Com- 
mittee on Labor and Public Welfare, 81st 
Cong., Jst Sess., on S. 249, Vol. V, 2832. 

* Act of June 24, 1936, 49 Stat. 1889; U. S. 
C., Title 18, Sec. 407a. 
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the non-union employers to hire 
union men. Certainly that is a long 
established practice of all building 
and construction trades unions.” ® 


As mentioned above, whether such 
action is to be condoned depends 
basically on the immediate interest 
involved. Where unions are highly 
interrelated, the only boundary be- 
tween them being that they are or- 
ganized into different crafts, the 
right to strike in sympathy appears 
justified. In an industrially organ- 
ized union, such as the Steelworkers 
Union, an injustice to one subgroup 
gives the right to strike to the entire 
group. If such is accepted practice, 
as it is, then it appears illogical to 
forbid the plumbers to strike in order 
to strengthen the electricians’ cause 
when the only distinction, as con- 
trasted to the Steelworkers’ illustra- 
tion, is that they are separated into 
craft unions.*® 

Basically, three criticisms may be 
directed toward use of the sympathy 
strike. First, some criticize its in- 
volvement of an innocent employer in 
a strike in which he has no concern. 
This may be true in a case perhaps 
of the Steelworkers striking in sym- 
pathy with a strike in the printers 
union for higher wages. Such would 
be an illustration of a sympathy 
strike unjustified on the basis of di- 
rect interest. It could be argued that 
the gains of any one union will have 
some effect on other unions. How- 
ever, since there is no immediate or 
close relationship between the two 
unions mentioned, there would be no 
direct results or interest between the 
two. This argument, however, loses 





* Durkin, Martin P., “The TH Act Must 
Go,” LVII American Federationist, April, 
1950. 

*J. R. Hellerstein, “Secondary Boycotts 
in Labor Disputes,” 47 Yale Law Journal, 
1938, p. 341. 

” Charles O. Gregory, Labor and the Law, 
W. W. Norton and Co., New York, 1946, 


p. 128. 
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its strength when directed toward the 
building trades field where each 
group is interdependent and the wel- 
fare of one definitely affects the wel- 
fare of the whole. 

The second criticism of sympathy 
strikes lies in the fact that it may 
involve the breaking of valid con- 
tracts made in good faith by the em- 
ployer. This problem may be met by 
insertions in the contract of a clause 
giving the unions the right to strike 
in cases where their direct interest 
is involved." Also by inserting such 
clauses in the constitution of the 
union, an employer may be fore- 
warned of the circumstances. For ex- 
ample, one union has the following 
contained in its constitution: 

“In case of a strike or lockout when 
the employer proposes getting his 
work made in a shop other than that 
in which the strike or lockout exists, 
the Executive Board may, if they 
deem it advisable, order the men to 
refuse to make said work, and when 
such is issued it shall be the duty of 
the members to refuse to make the 
work.” *” 

A final criticism of the sympathy 
strike is that it may lead to a general 
strike of laborers throughout the 
country. There can be little argu- 
ment that the sympathy strike, car- 
ried to the extremes of a general 
strike, cannot be condoned under our 


present social economic system. There 
is little argument that, in the final 
analysis, any one union’s welfare is 
important to other unions and thus 


one could stretch the argument of 
interdependency to justify a general 


strike. But our present day condi- 





“Cooke and. Murray, cited at footnote 
7, at p. 63. 

* Constitution and Rules of Order of In- 
ternational Molders and Foundry Workers 
Union of North America, Oct. 1, 1942, Art. 


7, Sec. 71, p. 34. 
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tions do not permit of the entire 
union movement acting in concerted 
effort to attain their ends, which is 
in effect, a general strike. Answer 
to this criticism lies in determining 
wherein lies the community of inter- 
est—for, where there is close working 
relationship between unions, it is un- 
fair to bar concerted action of such 
unions. 


The problem of the sympathetic 
strike has been a negligible one in 
this country as employees and unions 


have given no evidence of great inter- 
est in widespread sympathetic action 
or general strikes. As Mr. Phillip 
Murray, head of the CIO, writes: 
“Increasingly democratic control of 
unions makes it difficult to call men 
on strike unless they are personally 
18 It has been 
were 


and directly aggrieved.” 
only in cases where unions 
highly interrelated that the sympathy 
strike has had any importance. 
Understanding of this 
tionship should dictate against criti- 


cism of all sympathy strikes. Criti- 


interrela- 


cism should be based on substance, 
not on form, and when one criticizes 
all sympathy strikes he is actually 
criticizing the form or type of organ- 
ization in existence rather than criti- 
cizing on any substantial basis. 

Use of the Unfair List—The unfair 
list is another method of boycotting 
an organization and may be applied 
in two ways. First, it 
rected toward the ultimate consumer 
in an attempt to encourage him not 
to purchase the product, and second, 
it may be directed toward the custo- 
mer, possibly another business firm, 
in an attempt to encourage him to 
cease doing business with the firm 
noted. 


may be di- 


The use of the first type was exem- 
plified in the highly publicized Buck’s 
Stove and Range Company case when 
the AFL requested consumers to 
cease dealings with the aforemen- 
tioned company.’* It is difficult to 
understand how the courts or the 
legislature could illegalize the use of 
such unfair lists as used in this situa- 
tion, when one considers that the 
right of freedom of speech guaran- 
tees the right to discuss issues freely, 
assuming such discussion is free from 
falsehood and slander. As was brought 
out by the court in the case of E. L. 
Kerns v. Landgraf: 

“If a merchant may freely, fairly, 
honestly, and peacefully compete with 
other merchants as is the common 
daily practice, by means of advertis- 
ing in the press (or) by circulars, or 
by his window display er by radio, 
so a union may in like manner, here 
by circulars, compete with non union 
concerns for customers.” 7° 

Justice Murphy this 
factor of freedom of speech when he 
stated: 


emphasized 


“The freedom of speech and of the 
press guaranteed by the Constitution 
embraces at least the liberty to discuss 
publicly and truthfully all matters of 
public concern without previous re- 
straint or fear of subsequent punish- 
ment. . . . In the circumstances of 
our the dissemination of in- 
formation concerning the facts of a 
labor dispute must be regarded as 
within that area of free discussion 
that is guaranteed by the constitu- 
tion. Free discussion concerning the 
conditions in industry and the cause 
of Labor disputes appears to use in- 
dispensable to the effective and in- 
telligent use of processes of popular 
government to shape the destiny of 
modern industrial society.” 


times, 





*® Cooke 
7, at p. 61. 
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221 U. S. 418, (1911). 


and Murray, cited at footnote 


Boycott Methods 


*E. L. Kerns v. Landgraf, 128 N. J. Ea. 
441, 16 A. 2d 623, (1940), 3 LC 60,191. 

*XLVII American Federationist, Aug., 
1940, p. 18 (no title). 


875 





The second use of the unfair list is 
similar in all respects to the first, 
except in one, that being to whom it 
is directed. Also it may carry some- 
what more the element of intimida- 
tion, since a firm requested not to 
deal with another may fear its own 
employees will strike if it does not 
acquiesce to the demand. Despite the 
possibility of fear on the part of such 
purchasers, it appears that there is 
still no valid reason for dispensing 
with or illegalizing such a list. It 
still amounts to expression of opin- 
ion on the part of the union circuiat- 
ing the list. 

Earlier illegalization of unfair lists 
reflects the extreme bias of the courts 
at that time. Due to the favoritism 


shown the employer by the courts, an 
otherwise acceptable activity was de- 
clared illegal. This point was empha- 
sized by a court when it stated in one 


case: 

“The peculiar light in which labor 
cases are seen, even today, will be 
more evident when the following 
question is considered: What judge 
would have issued an injunction to a 
storekeeper in 1765 when the Sons of 
Liberty boycotted merchants selling 
English goods; or against the Ameri- 
can Federation of Catholic Societies 
when in 1911 it threatened theatre 
managers who contemplated giving 
proscribed performances; or against 
the U. S. government for refusing to 
accept the bids of a dealer of Ford 
cars—thereby depriving Mr. Ford of 
his property (prospective business) 
without due process of law? The 
labor boycott is no more illegal or 
less potent than those were—what 
would be unthinkable in those cases 
is present in the field of labor law 
because the judiciary is in the habit 
of granting injunctions. Yet, where 
is the distinction ?” ** 


A union should have the right to 
place whomever it desires on an un- 
fair list and should be accountable to 
no one but its own union member- 
ship for such action. Such use of the 
unfair list has no right, either, to be 
limited as to the purpose involved. 
Where the unfair list is used to publi- 
cize truthfully the union’s stand in 
respect to certain parties, there exists 
the inalienable right of expression. 

There has never been evidence that 
the unfair list has been abused, ex- 
cept perhaps in the very early period 
of the AFL’s history.’* Unions on the 
whole have realized the inadvisability 
of using the unfair list unwisely for 
fear of losing the effectiveness of such 
lists. Regardless of whether unfair 
lists are extended or limited in use, 
it is impossible objectively to illegal- 
ize such use under our legal and 
social system. Such illegalization, to 
be consistent, would demand _ that 
churches cease circulation of lists of 
banned books and movies; that pub- 
lications such as the Consumer’s Guide 
and Better Housekeeping cease publi- 
cation of their opinions pertaining to 
products and firms. 

Such illegalization is an encroach- 
ment upon the fundamental rights of 
United States citizens, whether as 
members of labor unions, churches, 
It is difficult to understand 
could have pros- 
the extent of 


or such. 
how the courts 
trated themselves to 
banning the unfair list. 

Refusal to Handle Unfair Work.— 
The refusal to handle “unfair work,” 
another method of applying the sec- 
ondary boycott, has been employed 
to a great extent by the building 
trades, the typographical union, the 
teamsters union and the longshore- 
men. 

Justification of the refusal to handle 
unfair work must resolve mainly 
around the reasons for such refusal. 
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One writer has emphasized the fact 
that laborers should be privileged to 
refrain from doing anything that 
harms themselves.*® Such a state- 
ment, although partially true, extends 
too far in its implications. Laborers 
should not be required to do anything 
that harms the labor movement and 
thus where a manufacturer desires 
his workers to work on struck work, 
or goods made under sweat shop con- 
ditions, workers should have the 
right to refuse. In respect to this, 
Justice Brandeis has noted in one 
case: 

“May not all with a common inter- 
est join in refusing to expend their 
labor upon articles whose very pro- 
duction constitutes an attack upon 
their standard of living and the insti- 
tution which they are convinced 


supports it... It is lawful for all mem- 
bers of the union by whomever em- 
ployed to refuse to handle material 
whose production weakens the union.’’* 


Where, however, workers refuse to 
work on goods as a means of further- 
ing their own interests at the expense 
of the rest of the labor movement, 
exemplified by the Allen Bradley case 
noted previously, such a refusal when 
backed by monopoly power becomes 
subject to criticism. This, however, 
does not solve the problem involved. 
When unions refuse to handle certain 
work, they: 
> inform the person who has 
business relations with themselves 
and also with the person attacked, 
that in the future he may not deal 
with both parties to the dispute. He 
is required to choose between them 

He [employer] settles the 
question according to his determina- 
tion as to whose patronage is the 


more valuable to him. This is co- 
ercive in only a figurative sense of the 


word.” *! 


Thus, if a union refuses to handle 
work due to a jurisdictional dispute, 
for example, such refusal, although 
detrimental to other members of the 
entire labor movement, is difficult to 
illegalize because of such refusal, but 
must be dealt with in the light of the 
reason for such refusal. The union 
is exercising its freedom of decision 
over what work it wishes to perform 
and gives the employer the free 
choice of selecting between it or the 
other party. The answer does not lie 
in simply illegalizing such boycotting 
tactics, as this would be unfair to 
unions in many instances. The prob- 
lem in this case must be attacked 
from the end to be attained rather 
than the means used such 
ends. 


to attain 


The over-all problem of refusal to 
handle “unfair work” appears to be 
best handled through contractual ne- 
gotiations between employer and em- 
ployees. Just as employers have the 
right to decide issues affecting their 
welfare, employees should have a 
voice in deciding those issues that 
affect them. Thus the insertion in a 
contract of a clause stating that work- 
ers have the right to refuse to handle 
struck work or goods made under 
non-union or sweatshop conditions 
appears to be a fair solution with the 
same stipulation being made for goods 
going to an unfair employer. The 
following excerpt from a union con- 
tract exemplifies in practice the above 
statements; “Chicago Typographical 
Union No. 16 reserves to its members 
the right to refuse to execute all work 
received from or destined for struck 





*J. D. Smith, “Coercion of Third Parties 
in Labor Disputes—The Secondary Boycott, 
“Louisiana Law Review, January, 1939, pp. 
277-313. 

* Duplex Printing Press Co. v. 
254 U. S. 443 (1921). 
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offices, unfair employees or publica- 


tions.” ** 


Employers may consider this an 
interference with their prerogative of 
determining where to purchase and 
where to sell goods. But today one 
must realize that the worker is con- 
sidered more and more a partner in 
production and, as such, has a right 
to control certain conditions of the 
business, especially those conditions 
immediately affecting his own wel- 
fare. Today it is the worker’s right 
to have a voice in discussions of 
wages, hours and working conditions. 
In a society where “interdependence 
of economic interest of all engaged 
in the same industry has become a 
commonplace,’ ** with outside con- 
ditions affecting the worker’s status 
as much as internal conditions, may 
one not then extend the right to 
workers or unions to voice an opin- 
ion pertaining to the purchase and 
sale of goods where such conditions 
affect them directly ? 


Considering the fact that nonunion 
and sweatshop competition may be a 
strong force affecting union workers 
and their conditions adverseiy, the 
union’s interest becomes great enough 
to condone the refusal to handle 
goods of those organizations. Busi- 
nesses are permitted to select those 
with whom they deal, the consumer 
is granted the same right. Why not 
the union? 

From society’s viewpoint, such ac- 
tion promotes the welfare of the 
union movement and as such indi- 
rectly promotes its welfare. Eco- 
nomically, if such action results in 
the bettering of conditions for other 
workers in the form of higher wages 
and such, it is justified. Finally, it 
is difficult, regardless of the angle 
from which it is viewed, to justify 
coercion of union members to work 


on goods they do not desire to handle. 
Removing unions’ right to refuse to 
work results in exactly what employ- 
ers and others criticize unions for 
doing when they refuse to handle 
work—that being coercion of a third 
party to take sides in a dispute. As 
mentioned previously, when workers 
refuse to handle certain goods they 
are merely giving the employer the 
alternative of remaining friendly with 
them or with the enemy of the union. 
When workers are banned by law 
from refusing to handle unfair work 
they are given no alternative; they 
are being coerced! 


One other criticism which must be 
faced concerning a union’s refusal to 
handle certain work, is that in some 
cases such a refusal forces a breach 
of contract. Where, for example, a 
company has a contract either to buy 
or sell goods in the future and, in the 
meantime, that vendor or vendee be- 
comes entangled in a labor dispute 
thus causing the union to consider 
them “unfair,” the employer com- 
plains he is an innocent third party 
and is forced into reneging on a valid 
contract. Such a situation as the 
foregoing could be handled readily 
through the employer having an un- 
derstanding in advance with any 
vendor or vendee in which he may 
clearly state that a labor dispute in 
their organization will automatically 
nullify any contracts made _ before- 
hand. Just as an employer may have 
an understanding in which goods not 
coming up to specification may be 
rejected, so may an employer reject 
goods that have been made in non- 
union plants or under “sweatshop 
conditions.” 


Boycotting and Picketing 
As mentioned previously, picketing 
for purposes of imposing the boycott 
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on various firms increased in the late 
1930’s and early 1940’s because of 
various reasons, one of which was the 
more liberal court attitude toward 
the use of picketing. Previously, the 
courts had demanded that a labor 
dispute be in existence before they 
would permit picketing, but in recent 
years with the expanded meaning of 
labor dispute under the Norris-La- 
Guardia Act, picketing became per- 
missible in practically any situation. 
Picketing may be used under a 
variety of conditions but the concern 
here is with the use of picketing, first 
to encourage consumers to cooperate 
with the union by refusing to purchase 
goods and by refusing to patronize 
certain stores (which in turn places 
pressure upon the retailer to cease 
doing business with the firm engaged 
in a labor dispute), and second, the 
use of picketing to gain assistance 
from other labor organizations by 
their refusal to have any relations 
with the firm involved in the dispute. 
Picketing of Retailers ——Picketing of 
retailers by unions is an attempt to 
dissuade customers from either deal- 
ing with the store that is picketed or 
encouraging the customer not to pur- 
chase certain merchandise which is 
handled by that store. In turn, this 
becomes a form of pressure encourag- 
ing the retailer to cease dealing with 
the manufacturer producing and sell- 
ing the product to him. Thus the 
unions attempt to gain the assistance 
of the consumer in their fight with 
the employer. The basic problem in- 
volved in picketing of this sort is 
whether it is merely persuasive (an 
exercise of freedom of speech) or in- 
timidating or coercive in nature. 
Historically, the courts in a series 
of cases came to accept the free speech 
doctrine, but after 1940, tended to 


modify it somewhat. There can be 
little doubt that one of the questions 
that must be answered before one can 
properly citicize or condone picket- 
ing is whether picketing is persuasive 
or coercive in nature. C. O. Gregory, 
in relation to this point, mentions one 
of the points of consideration in an 
understanding of why people refrain 
from crossing the picket line: Whether 
they refuse to cross because they 
believe in the union cause or because 
of fear.** 


Ludwig Teller, who has also writ- 
ten on this problem, mentions a simi- 
lar point when he argues that one of 
the reasons picketing cannot be con- 
sidered an exercise of freedom of 
speech is because people dislike cross- 
ing a picket line.*® 


Regardless of the reasons for re- 
fusal to cross a picket line, it appears 
unfair to criticize picketing because 
of individual reluctance to cross such 
line. As long as violence and threats 
are not present and the person physi- 
cally is free to cross the picket line, 
any other point of consideration be- 
comes futile. Attempts to determine 
why people refuse to cross a picket 
line lead to confusion, the subjective- 
ness of such analysis dictating against 
any sound conclusions. 

As one writer mentions in a dissent 
to Teller’s argument, the purpose of 
giving information is to persuade and 
thus a picket line may persuade in- 
dividuals to acquiesce to the union’s 
demand.** It is difficult to condemn 
peaceful picketing that is free from 
false and libelous statements. In one 
case, the court stated: 


“Picketing by an organized group 
is more than free speech, since it in- 
volves patrol of a particular locality 
and since the very presence of a picket 





* Source cited at footnote 10, at p. 347. 

*Ludwig Teller, “Picketing and Free 
Speech,” 56 Harvard Law Review, 180 
(1942), p. 200. 
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*E. M. Dodd, “Picketing and Free Speech 
—A Dissent,” 57 Harvard Law Review. 513 


(1943). 





line may induce action of one kind 
or another, quite irrespective of the 
nature of the ideas which are being 
disseminated. Hence those aspects 
of picketing make it a subject of 
restrictive legislation.” * 


The court’s statement, as such, is 
difficult to refute, but involved in the 
statement is the implication that the 
public, in making decisions, acts in a 
completely rational fashion and bases 
all decisions on the facts given to them. 
Such acceptance appears to ignore 
the true facts. Prominent business 
leaders and church leaders may make 
statements that a certain portion of 
the public accepts, not because of its 
belief in the facts given, but because 
of the prominence of such men and 
perhaps because of fear of acting 
against them. Individuals are influ- 
enced to act in various ways, not 
through reason alone, but also through 
the emotions. If a picket line causes 
a certain emotional reaction it is not 
much different from other means of 
influencing the public. 


In addition, such criticisms ignore 
the fact that the firm involved may 
be inducing retail outlets to handle 
its products by increasing the profit 
margin given to them. If such is the 
case, is it not then just that the union 
of a struck plant have the right to 
induce the retailer, through picketing, 
to cease such handling? 


Another problem of picketing may 
be represented through a situation 
where one union, through use of the 
picket line, seeks to prevent or force 
other unions to cease dealing with 
the struck employer. In situations of 
this nature, where the unions are apt 
to recognize one another’s picket lines 
and where some are forced to by 
rules of the union, picketing does 
tend to become, in a certain fashion, 


coercive or intimidating in respect to 
other union members. As the court 
stated in the LeRaron case: 


“The reluctance of workers to cross 
a picket line is notorious. Re- 
spect our picket line and we will 
respect yours. In this setting the picket 
line is truly a formidable weapon, and 
one must be naive who assumes that 
its effectiveness resides in its utility 
as a disseminator of information.” ** 


Once again, the statement consid- 
ered but it must be 
remembered that each union has the 
right to set its own rules pertaining 
to the crossing of picket lines and, 
practically speaking, such refusal is 
of its own free will. Once again the 


alone is valid, 


situation appears to be that objective 
criticism of the picket line can lie 
only in the purposes to be attained 
by the picketing and not in the picket- 
ing itself: 

Picketing that lacks violence is diffi- 
cult to criticize. It is true that picket- 
ing lends itself readily to abuse in 
the form of heated arguments and 
minor scuffles between pickets and 
others, but such danger cannot, in 
itself, justify condemnation of picket- 
ing. Until picketing by every group 
is declared repugnant to society as a 
means of disseminating information, 
it appears that it must be accepted 
as a legal weapon of unionism. When 
used as a means of boycotting, picket- 
ing is merely a different but stronger 
method of stating to the public and 
other interested parties who is unfair 
to labor. It is a more direct and 
effective method as contrasted to the 
use of the unfair list. Criticism of 
picketing as a means of promoting 
the boycott must rest on the purposes 
for which the boycott is being applied. 





* Teamsters, Bakery and Pastry Drivers 
Local 802 v. Wohl, 315 U. S. 769 (1942). 
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Summary 

Analysis of methods of applying the 
boycott must of necessity include a 
determination of the existence or non- 
existence of coercive or intimidating 
forces in such methods. Webster de- 
fines intimidation as “deterring by 
threats.” Coercion is defined as “re- 
straining by force, especially by law 
or authority.” Both, in general, are 
repugnant to society as means of at- 
3ut, in the light 
of the previous analysis, it is difficult 
to validly conclude that boycotting 
of any type intimidates 
parties other than perhaps members 
of other unions. Methods that involve 
such matters as refusing to handle, 
unfair lists, strikes and 
picketing, do involve a certain amount 
of coercive pressure through author- 
ity exercised over union memebrship. 
Thus it may that a 


taining desired ends. 


or 


coerces 


sympathy 


be concluded 


tivities is to a certain degree coercive. 
However, such coercion must be con- 
sidered of a self-imposed nature if 
one accepts the existence of demo- 
cratic union organization, since the 
leaders reflect the will of the majority 
of the members. It thus appears that 
in the final analysis, criticism of meth- 
ods employed must be directly related 
to the area of economic interest and 
the social and economic desirability 
of permitting such methods to be 
employed. As indicated previously, a 
sympathy strike may be condemned 
when the area of economic interest 
becomes so broadened that it expands 
into a general strike. The picket line 
may be socially and economically con- 
demned when the purpose for which 
it is employed is generally unaccept- 
able. Criticism, however, of the vari- 
ous methods of boycotting is difficult 
to accept when such criticism is based 
upon the fact that the boycott 


is 


coercive intimidating and thus 


[The End] 


union leader’s request that the mem- or 


bers engage in any of the above ac- unacceptable. 


AFL-CIO AND THE SPACE AGE 
[This is an excerpt from AFL-CIO President George Meany’s 
Labor Day address. | 
There has been a great deal of concern in this country about the 
It is not pleasant or 


state of our missile program, and justifiably so 
encouraging to realize that the Russians have been able to out-perform 
us in space. 

When President Kennedy took office in January, he gave a new 
emphasis and priority to the missile program that were previously 
lacking. The Air Force followed up by calling in union leaders to 
the Pentagon for the first time in February to brief them on the 
urgency of expediting the program. Less than two weeks later, the 
Building and Construction Trades Department of the AFL-CIO 
adopted a no-strike policy on missile base jobs. Soon afterward all 
labor gave the Government a no-strike pledge and industry a no- 
lockout pledge to speed the missile program. On this basis, President 
Kennedy issued an executive order establishing machinery for the 
equitable adjustment of disputes at missile sites. Since then, accord- 
ing to official records, time lost due to work stoppages of any kind 
has been reduced to the vanishing point. 

This is an example of the position of the trade union movement 
in any national emergency. Traditionally and presently, the trade 
unions have put the public welfare first. 
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The Role of 
Collective Bargaining Research 


in Industrial Relations 


By MAX S. WORTMAN, Jr. 


Collective bargaining research plays an important role in the field of industrial 
relations. This article is a searching analysis of what has been done to estab- 
lish a framework for such research, and what still remains to be accomplished. 


N THE PAST 15 YEARS, thousands of words in many periodicals 

and books have been published in the field of collective bargaining.’ 
Much of this literature applies directly to the broader and more 
general research area of industrial relations. Significant contributions 
have been made through the diligent efforts of scores of investigators 
using all types of research techniques ranging from the statistical 
study to the case-history method. This article attempts to show the 
relevant interrelationships of collective bargaining to industrial rela- 
tions research. 


Collective bargaining research is research which investigates: 
“the negotiation, administration, interpretation, application, and en- 
forcement of written agreements between employers and unions repre- 
senting their employees; setting forth joint understandings as to 
policies and procedures governing wages, rates of pay, hours of work, 
and other conditions of empioyment.”* Turnbull *® stated that there 
are five major topics representative of an overall view of collective 
bargaining research including: (1) terms and conditions of employ- 
ment, (2) the major issues affecting acceptable terms of employment 





* For books constituting an adequate sampling of industrial relations research, 
see: Industrial Relations Research Association (IRRA), “Research in Industrial 
Human Relations,” Publication No. 17, Harper and Brothers, New York, 1957; 
IRRA, “A Decade of Industrial Relations Research, 1946-1956,” Publication 
No. 19, Harper and Brothers, New York, 1958; IRRA, “New Dimensions in 
Collective Bargaining,” Publication No. 21, Harper and Brothers, New York, 
1959; IRRA, “Employment Relations Research,” Publication No. 23, Harper and 
Brothers, New York, 1960. 

* Harold W. Davey, Contemporary Collective Bargcining, Second Edition, 
Prentice-Hall, Inc., New York, 1959, p. 3. Other conceptions and definitions 
of collective bargaining bearing marked resemblance to each other are: Social 
Science Research Council, “Labor-Management Relations: A Research Planning 
Memorandum,” Bulletin 61, New York, 1949, pp. 1-2; IRRA, “A Decade of Indus- 
trial Relations Research,” cited at footnote 1, at pp. 26-28; Neil W. Chamberlain, 
Collective Bargaining, McGraw-Hill Book Co., Inc., New York, 1951, pp. 120-139; 
Leonard J. Smith, Collective Bargaining, Prentice-Hall, Inc., New York, 1946, pp. 1-2. 

* Social Science Research Council, cited at footnote 2, at pp. 12-15. 
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and the efforts made to achieve that 
objective, (3) the roles played by 
management and labor in the bar- 
gaining relationship, (4) the institu- 
tional character of both unions and 
management and (5) outside factors 
influencing the relationship. 


In each of these major research 
areas, a systematic approach is begin- 
ning to evolve with sound, stable 
criteria.* Each of these criteria, set 
up by Feigl,° will be discussed briefly 
before proceeding to the current con- 
tributions of collective bargaining to 
industrial relations research. 


1. Intersubjective testability requires 


that ali research claims should, in 
principle, be capable of test by any 
properly trained or professional per- 
son in the field of industrial relations. 
Through this criterion, “quacks” or 
quasi-professional people claiming to 
have the solution to “your manage- 
ment problem” can be exposed for 
what they are, because their proposals 
cannot be cross-validated by other 
individuals in the research field.® 


2. Reliability is a sufficient degree 
of confirmation enabling the researcher 
to determine “mere opinion” and su- 
perstition from well-substantiated be- 
lief or knowledge. In the area of 
collective bargaining research, there 
still are no strongly delineated lines 
between established principles, the- 
ories and hypotheses and the hunches 
and ideas-on-trial which may eventu- 
ally add to the body of knowledge 
that is industrial relations. The basic 
difference between superstition and 
fact is which of the two is more 
predictable. 


3. Definiteness and precision require 
that the concepts used in research be 
as delimited as possible. Each future 
hypothesis will thus be an attempt to 
more finite knowledge. 


4. A systematic structure in research 
is necessary to provide a system upon 
which to base future experimentation 
and advancement. (In other words, 
progress from the descriptive state of 
a science to that of an empirical law 
state.) 





*For characteristics of an adequate crite- 
rion, see Dale Yoder, Herbert G. Heneman, 
Jr., John G .Turnbull and C. Harold Stone, 
Handbook of Personnel Management and 
Labor Relations, McGraw-Hill Book Co., 
Inc., New York, 1958, pp. 25.24-25.25. 

* Herbert Feigl, “The Scientific Outlook,” 
Readings in the Philosophy of Science, Apple- 
ton-Century-Crofts, Inc., New York, 1953, 
pp. 8-18. 
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* For additional comment on the profes- 
sionalization of industrial relations, see 
Yoder, cited at footnote 4, at pp. 1.28-1.33; 
Society for Personnel Administration, “Pro- 
fessional Standards for Personnel Work,” 
Book and Pamphlets Committee No. 13, Wash- 
ington, D. C., 1956, pp. 1-8; “Industrial 
Relations as a Profession,” Industrial Rela- 
tions Section Bulletin No. 2, University of 
Montreal Press, Montreal, 1949, p. 4; Roy 
Lewis and Angus Maude, Professional People, 
Phoenix House, Ltd., London, 1952, pp. 53-74. 
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5. A comprehensive view enables the 
researcher to see the place of his 
research in the entire scope of indus- 
trial relations. By keeping his unify- 
ing hypotheses open to revision, he 
will be able to modify or abandon 
them if necessary thus providing new 
avenues of research. 


In the light of these critical stand- 
ards, the contribution of collective 
bargaining to industrial relations re- 
search will be examined. These cri- 
teria are deliberately aimed at creating 
concepts which will function in laws 
or theories of greater predictiveness 
in industrial relations.’ 


Past Frameworks 
of Collective Bargaining Research 


Since 1945, many different types of 
analytical frameworks for collective 
bargaining research have been pro- 
posed by the leaders in the field. 
Turnbull proposed a two-fold division 
of collective bargaining relationships : 
(1) background factors in the pat- 
terns of interaction between labor and 
management and (2) the patterns 
themselves and their consequences.® 
Shortly after Turnbull’s research 
memorandum was published, several 
experts proposed additional frames of 
reference for collective bargaining re- 
search. Dunlop concluded that an 
adequate framework explaining a col- 
lective bargaining relationship in- 
volved: (1) the union and management 
organizations and their respective in- 
ternal procedures for decision-making, 
(2) the total environment in which 


the parties accommodate each other, 
(3) the origins and the beginnings of 
a collective bargaining relationship 
and (4) the continuing axes of growth 
and development.® Whyte proposed 
a human relations approach to col- 
lective bargaining research by analyz- 
ing patterns of interaction between 
labor and management.*® 


After these frameworks were pro- 
posed, Kerr classified all of the above 
systems in the following manner: ™ 
(1) the vertical-external approach in 
which each collective bargaining sys- 
tem is viewed as originating and op- 
erating within an environment, (2) 
the vertical-internal approach where 
the company and the union are sepa- 
rate, but interrelated social systems and 
(3) the horizontal or cross-sectional 
study approach where separated seg- 
ments of the collective bargaining 
process are selected and studied in 
many different bargaining systems 
and environments.’? Several years 
later in 1956, Shister hypothesized 
still another theoretical model which 
included several of the following 
independent variables: (1) technical 
factors (cost structure, physical as- 
pects of work, firm, etc.), 
(2) marketing factors (structure of 
the product market, variations in de- 
mand, etc.), (3) or- 
ganization and pressures in the union 
and managerial units, (4) political 
and pressures in the 
union, (5) leadership (union and 
management), (6) legal forces and 
(7) the relevant axis of historical ori- 


size of 


administrative 


organization 





* Herbert Feigl, “Operationism and Scien- 
tific Method,” Readings in Philosophical 
Analysis, Appleton-Century-Crofts, Inc., New 
York, 1949, p. 508. 

*Social Science Research 
at footnote 2, at p. 7. 

*John T. Dunlop, William F. Whyte, 
E. Wight Bakke, et al., “Framework for 
the Analysis of Industrial Relations,” 3 /n- 
dustrial and Labor Relations Review, Aprii, 
1950, pp. 386-387. 


Council, cited 
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* Source cited at footnote 9, at pp. 394-395. 
For additional comment on descriptive frame- 
works, see William F. Whyte, “Patterns of 
Interaction in Union-Management Relations,” 
8 Human Organization, Fall, 1949, pp. 13-19. 

"Source cited at footnote 9, at pp. 410-411. 

® Yoder advocates the segmental method 
or horizontal approach in the hope that the 
research will be additive. See Dale Yoder, 
Personnel Principles and Policies: Modern 
Manpower Management, Prentice-Hall, Inc., 
Englewood Cliffs, N. J., 1952, pp. 44-47. 
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entation (so-called tradition).2* He 
concluded that upon this structural 
model, investigations could then be 
made on the patterns of interaction 
of the variables." 


Each of the proposed frameworks 
was descriptive in nature. After 
these concepts were set up, much re- 
search and study have followed pav- 
ing the way for a new framework in 
collective bargaining research. 


A New Framework 
for Collective Bargaining Research 


Collective bargaining research has 
reached a new era in which a more 
empirical must be used to 
gain additional insight into the many- 
faceted aspects of labor-management 
relations. Such a system was postu- 
lated for the explanation of a science 
—whether it be theoretical or applied 
—by Herbert Feigl. Under this sys- 
tem, four classifications were set up 
as the foundation of any science or 
field of research including: *° 


system 


1. Description—A simple account 
of individual (data) 
which are more or less immediately 


facts or events 


observable. 


2. Empirical Law.—Functional re- 
lationships between relatively directly 


observable measurable ) 


tudes. 


(or magni- 


3. Theories, First Order—Sets of 
assumptions using higher-order con- 
structs. (Results of abstraction and 
inference. A deeper interpretation of 
the facts as rendered on the empirical 
law level.) 

4. Theories, Second 
more penetrating interpretation. 
higher constructs. )*® 


Order. — Still 
(Still 


Most collective bargaining research 
has been done in the descriptive and 
empirical law stages although some 
research has been attempted at the 
first and second order theory levels 
An example of first order theory work 
that of Arthur Ross in 
union wage policy.*’ 


would be 


Descriptive research includes case 
studies, logico-deductive studies, sur- 
veys, and historical studies. The em- 
pirical law stage of collective bargaining 
statistical and ex- 
First and second 


research includes 
perimental studies.** 
order theory cannot truly be consid- 
ered in the field of collective bargain- 
ing until sufficient evidence in the 
empirical law and descriptive stages 
has been gathered to substantiate the 
theories which would com- 
plete fields within collective bargain- 
ing and industrial relations. 


overlie 





* Joseph Shister, “Collective Bargaining,” 
A Decade of Industrial Relations, Harper and 
3rothers, New York, 1958, p. 51. 

“The model proposed by Shister is very 
similar to that suggested by John Turnbull 


in 1948. See Social Science Research Coun- 
cil, cited at footnote 2, at pp. 1-56. 

* Herbert Feigl, “Some Remarks on the 
Meaning of Scientific Explanation,” source 
cited at footnote 7, at pp. 510-514. 

* For additional information on empirical 
bases for research and a science, see A. 
Cornelius Benjamin, “Some Theories of the 
Development of a Science,” 20 Philosophy 
of Science Journal, July, 1953, pp. 167-175; 
Lewis Beck, “Constructions and Inferred 
Entities,” source cited at footnote 5, at 
pp. 374-380. 


Collective Bargaining Research 


* Arthur M. Ross, Trade Union Wage 
Policy, University of California Press, Berk- 
eley and Los Angeles, California, 1948. 

* For discussions of statistical and experi- 
menta! studies, see William J. Goode and 
Paul K. Hatt, Methods in Social Research, 
McGraw-Hill Book Co., Inc., New York, 
1952, pp. 74-102; David B. Hertz, The 
Theory and Practice of Industrial Research, 
McGraw-Hill Book Co., Inc., New York, 
1950, pp. 70-76; Frederick L. Whitney, The 
Elements of Research, Prentice-Hali, Inc., 
New York, 1942, pp. 148-153; Pauline V. 
Young, Scientific Social Surveys and Research, 
Second Edition, Prentice-Hall, Inc., New 
York, 1949; Dale Yoder, cited at footnote 
12, Fourth Printing, 1956, pp. 565-567. 





Contributions 
of Collective Bargaining 
to Industrial Relations Research 


A. Terms and Conditions of Em- 
ployment.— The above theoretical 
framework can be utilized to frame 
the skeletal research completed in the 
five areas mentioned by Turnbull in 
his memorandum of 1948." He pointed 
out that collective bargaining sets 
the terms and conditions of employ- 
ment although no explicit research 
suggestions were set up. Two types 
of basic inquiry in the area of terms 
and conditions of employment imme- 
diately become fixed in the mind of 
the student of collective bargaining: 
(1) wage issues involving compensa- 
tion for work rendered by the em- 
ployee and (2) nonwage issues defining 
guarantees of security against finan- 
cial insecurity and employer coercion. 


1. Wage Issues.—Several areas of 
inquiry flow around the question of 
wage issues. Basic descriptive and 
empirical law research as well as 
some empirically-backed theory formu- 
lation has been completed including 
work by Ross,?®° Dunlop,** Reynolds 


and Taft,2* Myers and Schultz,” 


Reder,** Garbarino,”®= Kerr*® and 
Chamberlain.** Research on wage 
issues has covered questions of: (1) 
the structure of the labor market 
which analyzes relationships between 
different wage rates, (2) the wage 
level which refers to analyses in which 
theoretical concepts are set forth 
from the differences between wage 
rates, (3) the different methods of 
compensation and (4) the immediate 
impact of trade unionism on the wage 
structure. Many other types of defi- 
nite basic research questions could be 
elicited from these major overlying 
wage issues. Several excellent liter- 
ature and research appraisals have 
been published on the subject of wage 
issues by the Industrial Relations Re- 
search Association in the past few 
years.** 

Statistical methodology to deal with 
the multi-factor situation encoun- 
tered in contract analysis has been 
proposed by Bernstein and Gershen- 
son. Bernstein suggested that two 
categories be set up in the evaluation 
of bargaining agreements: (1) a defi- 
nitional and methodological grouping 
and (2) a factual grouping.*® Gershen- 
son followed up by stating that only 





* Social Science Research Council, cited 
at footnote 2, at pp. 12-15. 

* Source cited at footnote 17; Arthur M. 
Ross and W. Goldner, “Forces Affecting 
the Inter-Industry Wage Structure,” 64 
Quarterly Journal of Economics, May, 1950, 
pp. 254-281. 

*John T. Dunlop, Wage Determination 
Under Trade Unions, Second Edition, Augus- 
tus M. Kelley, Inc., New York, 1950. 

*L. G. Reynolds and C. H. Taft, The 
Evolution of Wage Structure, Yale University 
Press, New Haven, 1956; L. G. Reynolds, 
The Structure of Labor Markets, Harper 
and Brothers, New York, 1951. 

* C. A. Myers and George P. Shultz, The 
Dynamics of a Labor Market, Harper and 
Brothers, New York, 1951. 

*M. W. Reder, “The Theory of Occu- 
pational Wage Differentials,” 45 American 
Economic Review, December, 1955, pp. 833-852. 

* J. Garbarino, “A Theory of Inter-Industry 
Wage Structure Variations,” 64 Quarterly 
Journal of Economics, May, 1950, pp. 283-305. 
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* Clark Kerr, “The Balkanization of Labor 
Markets,” Labor Mobility and Economic Op- 
portunity, John Wiley and Sons, Inc., New 
York, 1954, pp. 92-110; Kerr, “Trade Union- 
ism and Distributive Shares,” 44 American 
Economic Review, May, 1954, pp. 278-316. 

* Neil W. Chamberlain, Labor, McGraw- 
Hill Book Co., Inc., New York, 1958, 
pp. 154-175. 

* Melvin Reder, “Wage Determination in 
Theory and Practice” and George H. Hilde- 
brand, “The Economic Effects of Unionism,” 
source cited at footnote 1, at pp. 64-139; 
J. W. Garbarino, “The Economic Signifi- 
cance of Automatic Wage Adjustments,” 
New Dimensions in Collective Bargaining, 
Harper and Brothers, New York, 1959, 
pp. 154-175. 

*Irving Bernstein, “Measuring with a 
Broken Yardstick,” Statistics of Labor-Man- 
agement Relations, University of California 
Printing Department, Berkeley, California, 
1956, pp. 15-19. 
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certain types of contract should be 
analyzed including: (1) clauses of 
mutual interest to the negotiating 
parties, (2) contract provisions which 
are susceptible to translation into a 
numerical coding system, (3) com- 
mon clauses in most agreements and 
(4) frequently renegotiated clauses 
for comparison with earlier periods.*° 


The preceding research on wage 
issues indicates that research on con- 
tract provisions is relatively simple 
compared to the task of hypothesizing 
wage theory for which there is in- 
adequate empirical and descriptive 
research. 


2. Nonwage Issues—The primary 
nonwage issue research centers arounds 
three basic facets which are: (1) the 
resolution of disagreement between 
the contractual parties pertaining to 
the collective agreement, (2) union 
security clauses and (3) economic se- 
curity programs which protect the 
employee from economic insecurity. 
Research work completed in this area 
could well be described by the terms 
“arm-chair” and “descriptive.” Very 
few adequate statistical studies have 
been concluded in these nonwage areas. 


Davey ** has pointed out that dis- 
agreements as to contract interpre- 
tation can be solved: (1) during the 
life of the contract through the griev- 
ance process with arbitration as the 
final step and (2) the negotiation proc- 


ess through mediation or the use of 
economic power such as the strike or 
lockout. Recent research by Whyte 
on the operation of grievance ma- 
chinery through searching case studies 
has been one of the few fact-oriented 
attempts at explaining the process.** 


More research has been started to- 
ward the explanation of mediation 
than the grievance procedure. But, 
even here, a systematic approach to- 
ward diagnosis of the mediation pro- 
cedures has almost been completely 
bypassed in favor of more easily 
quantified subjects in the field of 
collective bargaining. Beginning con- 
structs for empirical research have 
been set up by McPherson*®™ and 
Kerr.*® These constructs may pre- 
pare the stage for future imaginative 
research on mediation. 


A tremendous volume of literature 
and research on arbitration has been 
carried on during the past few years 
due to: (1) the accessability of data 
and (2) the ease with which the data 
lends itself to statistical 
contrasted with studies on the griev- 
ance procedure and the mediation 
process.*® However, much of the re- 
search the 
basis of formalized, accessible data.** 
Little actual 
cumulated on the functioning of the 
arbitration the behavior of 
the individuals within the structure 


studies as 


has proceeded only on 


research has been ac- 


process, 





* Maurice I. Gershonson, “Statistical Prob- 
lems in the Analysis of Collective Bargaining 
Agreements,” Statistics of Labor-Manage- 
ment Relations, University of California 
Printing Department, Berkeley, California, 
1956, pp. 25-40. 

* Harold W. Davey, source cited at foot- 
note 2, at pp. 108-10; 144-146. 

"W. H. Whyte, “The Grievance Pro- 
cedure and Plant Society,” The Grievance 
Process, Conference Proceedings, Labor and 
Industrial Relations Center, Michigan State 
University. 1956. 

* Neil Chamberlain, source cited at foot- 
note 27, at pp. 237-254. 
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*W.H. McPherson, “Grievance Media- 
tion Under Collective Bargaining,” 9 Jndus- 
trial and Labor Relations Review, January, 
1956, pp. 200-212. 

* Clark Kerr, “Industrial Conflict and Its 
Mediation.” 60 The American Journal of 
Sociology, November, 1954, pp. 230-245. 

* For a good bibliography on arbitration, 
see American Arbitration Association, Ar- 
bitration Bibliography, 1953. 

* For a sample of these studies, see, Irving 
3ernstein, Arbitration of Wages, University 
of California Press, Los Angeles and Berke- 
ley, 1954; National Academy of Arbitrators, 
Bureau of National Affairs, Washington, 
D. C., 1955, pp. 84-85. 
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of the arbitration process, and com- 
parison of arbitration processes from 
industry to industry.** 

Research on the use of economic 
strength by either the union or man- 
agement has been relatively simple 
from a sheer statistical standpoint due 
to the abundance of government data. 
Shister * pointed out that there have 
been two basic attempts to study 
strikes: (1) the propensity to strike 
or lockout and (2) the impact of the 
strike or lockout. Kerr and Siegel *° 
and Rees * have effectively followed 
the first pattern to obtain some un- 
derstanding of the basic nature of the 
strike. Chamberlain and Schilling * 
in a recent study attempted to as- 
certain the impact of a strike through 
an index which considered both the 
direct and indirect effects of a strike. 
Their basic approach to the problem, 
while commendable, does not lend 
itself to ready use due to the unavail- 
ability of data applicable to the index. 


Summarizing research on the reso- 


lution of disagreement between the 
collective bargaining contractual par- 
ties shows the need for additional 
research since most of the studies in 
this area have been primarily de- 


scriptive. In those cases where data 
is available, little research has been 
completed on the basis functioning of 
that particular process and the partici- 
pation of the individuals invoived in 
that process. 

The research contributions on the 
last two facets of nonwage 


issues, 


union security mechanisms and eco- 
nomic security programs, is quite in- 
adequate. Both union security and 
economic security tenets of collective 
bargaining are areas where most in- 
vestigators fear to tread as the data 
definitely are not interchangeable and 
are very difficult to analyze statisti- 
cally. Most of the contributions in 
these areas have been descriptive in 
nature stemming usually from exper- 
ience or observation in the field. The 
lack of interchangeability comes from 
the type of study which has been run 
in these areas ranging from the indi- 
vidual case study of policies in a given 
industry to those of specific policies 
across industry lines.** But, if these 
contributions are viewed in the light 
of the framework suggested at the 
beginning of this paper, the research 
work has just begun since these de- 
scription are the basic beginning of 
any science. 


Attempting to evaluate these eco- 
nomic policies, Shister has suggested 
that consideration be given to two 
dimensions: (1) economic, concerning 
the macro-economic aspects of these 
issues and (2) noneconomic, which 
discusses the effect on the morale of 
the work force and the effect of the 
distribution of power and authority 
within the union and management.“ 
Again, the research contributions, de- 
scriptive as they are, essentially are 
tied into other aspects of the basic 
outline of Turnbull. 





* For a discussion of the present status of 
arbitration, see Harold W. Davey, “Labor 
Arbitration: A Current Appraisal,” 9 Indus- 
trial and Labor Relations Review, October, 
1955. pp. 85-94. 

* Shister, source cited at footnote 13, at 
pp. 39-42. 

“ Clark Kerr and Abraham Siegel, “The 
Inter-industry Propensity to Strike,” Indus- 
trial Conflict, McGraw-Hill Book Co., Inc., 
New York, 1954, pp. 189-212. 

“Albert Rees, “Industrial Conflict and 
. Business Fluctuations,” 60 Journal of Politi- 
cal Economy, October, 1952, pp. 371-382. 
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“Neil Chamberlain and Jane Schilling, 
The Impact of Strikes, Harper and Brothers, 
New York, 1954, pp. 8-28. 

“For illustrations of this shotgun ap- 
proach, see Harry A. Millis, Research Di- 
rector, Twentieth Century Fund, New York, 
1942; R. A. Lester and R. L. Aronson, Job 
Modifications Under Collective Bargaining, 
Industrial Relations Section, Princeton Uni- 
versity, Princeton, N. J., 1950. For an illus- 
tration of experience, see Davey, cited at 
footnote 2, at pp. 186-213, 301-317. 

“ Shister, cited at footnote 13, at pp. 42-44. 
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The subject matter of union se- 
curity clauses has traditionally covered 
such aspects of collective bargaining 
research as control of entrance to the 
trade, control of employers’ hiring 
policies, control of layoffs, control of 
output and work assignments, methods 
of wage payment (not the price of 
labor) and adjustment to technologi- 
cal change.*® The last item is a 
factor which, in the future, may well 
flavor the other union security clauses. 
Research on union security has been 
primarily descriptive. However, at- 
tempts have been made to statisti- 
cally measure the types of security 
clauses in different unions and some 
theoretical concepts have been hy- 
pothesized.* 


Economic security contributions to 
collective bargaining research have 
been primarily of the descriptive sur- 
vey—that is, surveys which cover (1) 


the prevailing practice in a given 
type of employee benefit ** and (2) 
surveys which contribute information 
for public policy formulation.** Eco- 
nomic security which entails most 
of the broad employee benefit pro- 
grams in existence today covers a 
broad gamut of ranging 
from health and welfare plans to un- 


programs 


employment compensation to pension 
plans. The research covering these 
plans has been primarily descriptive 
with little or no attempted theoretical 
work. Barbash has endeavored to 
set forth overall concepts of 
negotiated health and welfare plans 
including (1) comprehensiveness, (2) 
service benefits, (3) multiple choice, 
(4) bargaining and (5) evaluation.*® 
These concepts, while not sophisti- 
cated, are at least a step in the right 
direction—a step toward a compre- 
hensive system of industrial relations 
research. Each segment of descrip- 
tive and statistical research aids the 
entire field in obtaining a systematic 
structure for industrial relations re- 
search. 


some 


Some statistical work on economic 
security plans has been started by 
universities and colleges, but most 
of their work is, of necessity, limited 
by the research budgets of these insti- 
tutions and by the experience of the 
personnel doing these studies.*° 


After looking at the areas of union 
and economic security, the research 
again has been primarily descriptive 
and steps should be taken to move 
forward with statistical studies which 
are oriented theoretically to achieve 





* Davey, cited at footnote 2, at p. 186. 

“For examples of attempts at research 
beyond the descriptive level see, University 
of Iowa, Bureau of Labor and Management, 
“Merit and Seniority as Factors in Promo- 
tion and Ingrade Yrogression,” Research 
Series No. 11, lows City, 1956, and George 
W. Taylor, “Seniority Concepts,” Arbitra- 
tion Today, Bureau of National Affairs, Inc., 
Washington, D. C., 1955, pp. 127-138. 

“For illustrations of prevailing practices 
surveys, see Bureau of Labor Statistics, 
U. S. Department of Labor, Digest of One 
Hundred Selected Health and Insurance Plans 
Under Collective Bargaining, 1954, Washing- 
ton, D. C., 1955; New York State Depart- 
ment of Labor, Division of Research and 
Statistics, Health and Welfare Benefits, New 
York State, New York, December, 1955. 

“ For examples of surveys used for public 
policy formulation, see Agnes W. Brewster, 
Independent Plans Providing Medical Care 
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and Hospitalization Insurance, Social Security 
Administration, U. S. Government Printing 
Office, Washington, D. C., 1952: “Studies 
in Disability Insurance,” New York State 
Department of Labor, Division of Research 
and Statistics, Special Bulletin No. 224, New 
York, 1949, 

“Jack Barbash, “Negotiated Health and 
Welfare Plans,” New Dimensions in Collec- 
tive Bargaining, Harper and Brothers, New 
York, 1959, pp. 99-104. 

* For examples of the methodology em- 
ployed in studying some negotiated health 
and welfare plans, see Helen Nelson, “Meth- 
odology of an Analysis of Labor-Management 
Negotiated Health and Welfare Plans,” and 
Alice J. Mehling, “Coding and Tabulating 
Procedures in Analyzing Negotiated Health 
and Welfare Plans,” Statistics of Labor- 
Management Relations, University of Califor- 
nia Press, Berkeley and Los Angeles, pp. 


49-60. 
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a comprehensive system of research 
in these areas. For even some of our 
specialists are still armchairing the 
answers to some of the fundamental 
questions lying beneath the surface of 
the area of security for the union and 
for the individual.” 


B. The Major Issues Affecting Ac- 
ceptable Terms of Employment.— 
Turnbull stated that the major issues 
affecting acceptable terms of employ- 
ment was one of the basic topics of 
collective bargaining research.** <A 
list of many items thought to be 
the major issues involved in the col- 
lective bargaining process can be com- 
piled. Some of these issues are (1) 
the practices and history of the past 
with respect to given collective bar- 
gaining relationship, (2) the effect of 
customs on the relationship, (3) the 
extent and growth of the collective 
bargaining process itself, (4) the bar- 
gaining unit, (5) the effect of a con- 
flict or cooperation relationship between 


the contractual parties, (6) the totality 
of the union-management relationship 
and (7) technological conditions and 
their effect upon labor-management 
relations.** 


1. Practices and History of the Past. 
—QOne of the most important aspects 
in which collective bargaining rela- 


tionships are affected is that of pre- 
vious practice. It appears to affect 
the relationship in two ways: (1) as 
a conditioning factor in later devel- 
opments and (2) the way in which 
the original collective bargaining re- 
lationship was started. Although 
Turnbull released his original plan- 
ning memorandum in 1948, little em- 
pirical research has been attempted 
to prove the hypotheses originally 
formulated by Golden and Ruttenberg 
in 1942 and restated by Turnbull. 


2. The Effect of Custom.—Shister © 
and Turnbull * are in agreement that 
the relevant axis of historical orienta- 
tion or custom condition the 
pattern of labor-management relations 
in a particular geographical area, a 
given industry, or a given shop. AIl- 
though these two men wrote on the 
same subject almost ten years apart, 
little research beyond the descriptive 
stage has yet been attempted. The 
studies which have been made tend to 
be too confining and limited to a 
small area.** 

3. The Extent and Growth of the 
Collective Bargaining Process. — An- 
other issue affecting acceptable terms 
of employment is the current size of the 
labor force in the nation, in the given 
geographic area and in an industry. 


does 





* As illustrations of this descriptive ap- 
proach, see Glenn W. Miller, “Appraisal of 
Collectively Bargained and Governmental 
Programs for Employee Security,” New 
Dimensions in Collective Bargaining, Harper 
and Brothers, New York, 1959 pp. 117-134; 
Robert Tilove, “Employee Benefit Plans,” 
A Decade of Industrial Relations Research, 
1946-1956, Harper and Brothers, New York, 
1958, pp. 146-173. 

* Social Science Research 
cited in footnote 2, at p. 13. 

* For additional information on these 
issues, see Social Science Research Council, 
cited at footnote 2, at pp. 17-23, 36-37, 59-61, 
65-66; Shister, cited at footnote 13, pp. 
28-33 50-53; Hildebrand, cited at footnote 
28, pp. 99-106; Joel Seidman and Daisy L. 
Tagliacozzo, “Union Government and 
Union Leadership,” A Decade of Industrial 
Relations Research, 1946-1956, cited at foot- 
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note 5i, pp. 1-2, 8-13; Robert Aronson, 
“Automation Challenge—to Collective Bar- 
gaining?” New Dimensions in Collective 
Bargaining, Harper and Brothers, New 
York, 1959, pp. 47-52; David Dolnick “His- 
tory and Theory of the Labor Movement,” 
Employment Relations Research, Harper and 
Brothers, New York, 1960, pp. 180-187. 

* Clinton S. Golden and Harold J. Rut- 
tenberg, The Dynamics of Industrial Democ- 
racy, Harper and Brothers, New York, 
1942, pp. xxili-xxvi. 

® Shister, cited at footnote 13, at p. 51. 

* Social Science Research Council, cited 
at footnote 2, at pp. 19-20. 

*E. William Noland and E. Wight Bakke, 
Workers Wanted: A Study of Employers’ 
Hiring Policies, Preferences, and Practices in 
New Haven and Charlotte, Harper and 
Brothers, New York, 1949. 
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The relevant relationships between the 
collective bargaining process and the 
local union have been hypothesized, 
but checked infrequently. Bernstein®® 
made an attempt at defining some of 
the issues involved which could then 
be checked as to the relationship be- 
tween the growth of the collective 
bargaining process and the individual 
bargaining situation. Many attempts 
have been made to explain union 
growth,®® but few actual experimen- 
tal studies have been tried to show 
the interrelationships of the growth 
of collective bargaining and the indi- 
vidual plant situation. Only by actual 
segmental research can an overall 
theoretical picture be obtained which 
is realistic and still conform to the 
facts at hand. 


4. The Bargaining Unit.—What is 
the impact of the bargaining unit 
upon the collective bargaining proc- 
Is there any impact? Through 
the tangled maze of nonestablished 


ess? 


claims of the experts in the field, the 
only conclusion that one must come 
to is that the armchairing experts 
have finally confused the issue suff- 
ciently so that very little systematic 
investigation can proceed. The area 
of research on bargaining units has 
had little but research 
completed.*® Research in this area is 
difficult, timeconsuming and 
Little attention has been paid 

fact 


descriptive 


expen- 
sive. 


to the that, if specific factors 


were investigated such as technical 
factors, marketing factors, adminis- 
trative organization and the political 
organization, an answer might be ob- 
tained for the actual impact of the 
bargaining unit upon the bargaining 


process. 

5. The Effect of Conflict or Cooper- 
ation.—Several hypotheses toward a 
higher order construct of 
management power centers and the 
relationship of conflict to cooperation 
in the bargaining process have been 
contributed by Harbison and Dubin.” 
However, most of the investigations 
in this area have revolved around the 
question of whether or not 
hypotheses are correct.*® The con- 
structs have been hypothesized, but 
now is the time to obtain empirical 
research proving or disproving these 


labor- 


these 


ideas. 


6. The Totality of the Union-Man- 
agement Relationship—Many possible 
the union-management 
relationship have been set up. One 
of these divisions groups the rela- 
tionship into three parts: ® (1) the 
character of the relationship, (2) bar- 
gaining power, and (3) managerial 
prerogatives. The primary difficulty 
in dividing the totality of the union- 
management relationship in different 
ways is that frequently the reader 
will assume comparability of the dif- 
ferent systems whereas the systems 
are not comparable because of the 


divisions of 





“Irving Bernstein, cited at footnote 29, 
at pp. 15-19. 

* John T. Dunlop, “The Development of 
Labor Organization: A Theoretical Frame- 
work,” Insights into Labor Issues, MacMil- 
lan, New York, 1948, pp. 163-193; Joseph 
Shister, “The Logic of Union Growth,” 61 
Journal of Political Economy, 1953, pp. 413- 
433; Frank Tannenbaum, A Philosophy of 
Labor, Alfred A. Knopf, Inc., New York, 
1951. 

® For examples of research in this area, 
see G. G. Somers, “Pressures on an Em- 
ployers’ Asseciation in Collective Bargain- 
ing,” 6 Industrial and Labor Relations 
Review, 1953, pp. 557-569; J. Bachman, 
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Multi-Employer Bargaining, Institute of 
Labor Relations and Social Security, New 
York University, New York, 1951. 

“F. H. Harbison and Robert 
Patterns of Union-Management 
Science Research Associates, University of 
Chicago, Chicago, 1947. 

“Some analyses are, in fact, providing 
information contrary to the hypotheses of 
Harbison and Dubin, see Kerr, Clark and 
Robert Randall, Causes of Industrial Peace 
Under Collective Bargaining, Case Study No 
1, National Planning Association, Washing- 
ton, D. C., 1948. 

* Shister, cited at footnote 13, at pp. 44-50. 
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definition of terms used. Shister notes 
that apparently the only way to solve 
this dilemma of noncomparability is 
to use “particularized” research. This 
particularized research segments cer- 
tain dimensions of the collective bar- 
gaining relationship and examines 
these minutely in the hope of com- 
ing to a “general” or over-all theory 
of the relationship. 


Much of the work in this area has 
been split into case studies or industry- 
wide analyses,® but, because of non- 
comparability, few of these studies 
can be collated toward developing 
an overall theory of the bargaining 
process. The many different frames 
of reference have led to confusion 
with respect to the totality of the 
union-management relationship and 
have left the more rigorous segmen- 
tal research approaches alone. The 
area thus has no adequate basis for 
confirming or denying the hypotheses 
proposed by the experts. 

7. Technological Conditions.—This 
area has come to the forefront with 
the advent of automation. Schultz re- 
cently noted that there are three 


types of research prominent in the 
discussion of the effect of technologi- 
cal change on industrial relations: 
unverified projections, direct observa- 
tion and structured research. He 
noted that most of the research in 
this area has centered on the first two 
types which in the framework of this 
paper would be classified as descrip- 
tive.** Basic research on technology 
can be split into three parts: (1) 
work and working conditions, (2) 
employment effects and (3) effects 
upon the occupational structure.” 
Very little structured or empirical 
law research has been attempted, 
although Faunce,”° Walker” and 
Bright ** are starting empirical re- 
search which could conceivably de- 
velop into laws or principles which 
could be synthesized into higher or- 
der constructs. Over the years, many 
authors have set up constructs which 
could be empirically validated.” 


C. The Roles Played by Manage- 
ment and Labor in the Relationship. 
—After examining the previous two 
contributing areas to industrial rela- 
tions research, an area which presup- 





“This “particularized” research bears 
much resemblance to Yoder’s segmental re- 
search, see Shister, as cited in footnote 13, 
at pp. 46-47; and Dale Yoder, Personnel 
Principles and Policies, Prentice-Hall, Inc., 
New York, 1952, pp. 567-568. 

® See the earlier suggestions in this paper 
for the basic framework for the whole field 
of industrial relations research. 

For examples of these methods see R. A. 
Lester and E. A. Robie, Constructive Labor 
Relations: Experience in Four Firms, Indus- 
trial Relations Section, Princeton Univer- 
sity, Princeton, N. J., 1948; F. H. Harbison 
and Robert Dubin, cited at footnote 61. 

* George P. Schultz and Arnold Weber, 
“Technological Change and Industrial Re- 
lations,” Employment Relations Research, 
Harper and Brothers, New York, 1960, p. 
191. 

* For illustrations of this descriptive re- 
search, see A. Abruzzi, ‘New Horizons in 
Labor Dignity,” 3. Automation, 1956, pp. 39- 
42: H. J. Leavitt and T. L. Whisler, “Man- 
agement in the 1980's,” 36 Harvard Business 
Review, 1958, pp. 4-48. 
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"For a good discussion based on this 
division of the new technology, see George 
P. Schultz and Arnold Weber, cited at foot- 


note 67, at pp. 190-221. For an earlier dis- 
cussion of the basic questions invoived in 
the effect of technology cn labor-manage- 
ment relations, see Social Science Research 
Council, cited at footnote 2, at pp. 36-37, 
65-66. 

"W. A. Faunce, “Automation in the 
Automatic Industry: Some Consequences 
for In-Plant Social Structure,” 23 American 
Soctological Review, 1958, pp. 401-407. 

™C. R. Walker, Toward the Automatic 
Factory, Yale University Press, New Haven, 
1957. 

"J. R. Bright, Automation and Manage- 
ment, Division of Research, Graduate School 
of Business Administration, Harvard Uni- 
versity, Boston, 1958. 

* For some examples of feasible research 
questions, see Social Science Research 
Council, cited at footnote 2, at pp. 36-37, 66; 
Schultz and Weber, cited at footnote 67, at 
p. 215. 
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poses collective bargaining on these 
issues comes forward—that is, the 
“consciousness of action’ ** in the 
roles played by management and 
unions in this These roles 
may be separated into several cate- 
gories including: (1) leadership, (2) 
organization, (3) administration and 
(4) political considerations. 

1. The Leadership Role. — Leader- 
ship roles can be considered in two 
contexts: (1) the leader in a given 
union or management group‘ and 
(2) the leading union or management 
group which sets the pattern for the 
area or industry in which the collec- 
tive bargaining process takes place.”® 
Considering the first type of leader, 
some empirical research has been at- 
tempted. Sayles and Strauss com- 
pleted one of the best studies on 
union leadership on an empirical basis.” 
They statistically defined the role of 
the leader and the type of man who 
becomes the leader in a union. Chinoy,”* 
Imberman *® and Wilensky *° have also 
contributed research on union leader- 
ship. However, a deficiency of re- 
search is to be noted on the manage- 
ment side of the collective relation- 
ship. Little or no published research 
has been completed on the role of the 


1 


process. 


manager in the bargaining process.*® 


The second area of group leader- 


ship which considers the scope of 
leadership on the industry, multifirm 
and national levels has had little 
analysis other than traditional arm- 


effect of those 


questions 


chair views on the 
leaders. Many research 
have been posed, but few investiga- 
tors have taken up the challenge to 
validate any of the hypotheses. 
These two areas of leadership have 
shown little research beyond the de- 
scriptive level. Very little empirical 
research has been completed which 
would facilitate the forming of higher 
order theories upon which to build 
additional research and hypotheses. 
2. The 
looking at the bargaining process, a 
view of the organizational structure 
must be obtained from both a formal 
and an informal setting. Most of the 
research has been slanted toward the 
formal organization of both unions 
and management because of the easy 
accessibility of data whereas the re- 
search on informal organization has 
only recently come forward.** Much 
of the research in this area has not 
been directed toward the role of the 
union or management in the 
tive bargaining process, but it is ap- 
plicable to the process itself. Many 
hypotheses appear to have been formed 
during the past 20 years, but very 
few of them have been empirically 


Role of Organization.—In 


Co yllec- 


validated. 
The research on 
ganization has been oriented toward 


management or 


business 
the relationship of different types of 
organization to efficiency, productiv 
ity and profitability. Some interest 


enterprise organization or 





* Social Science Research Council, cited 
at footnote 2, at p. 14. 

® For a discussion of research on individ- 
ual union leadership, see Joel Seidman and 
Daisy L. Tagliacozzo, cited at footnote 53, 
pp. 3-5. 

"For a discussion of relevant 
questions on group union leadership, see 
Shister, cited at footnote 13, pp. 33, 53. 

* Leonard R. Sayles, and George Strauss, 
The Local Union: Its Place in the Industrial 
Plant, Harper and Brothers, New York, 
1953. 

* Eli Chinoy, “Local Union Leadership,” 
Studies in Leadership, Harper and Brothers, 
New York, 1953. 
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* A.A. Imberman, “Labor Leaders and 
Society,” 28 Harvard Business Review, 1950, 
pp. 52-60. 

* Harold L. Wilensky, Intellectuals in La- 
bor Unions, The Free Press, Glencoe, IIli- 
nois, 1956. 

** Some research has considered manage- 
ment leadership from an _ organizational 
viewpoint. For an example, see Carroll 
Shartle, his associates, and the Ohio State 
University Leadership Studies. 

“=For an illustration of a forma] study, 
see Shister, “Trade-Union Government: A 
Formal Analysis,” 60 Quarterly Journal of 
Economics, 1945, pp. 78-112. 
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is currently being shown in research 
on the relationship of the personnel 
function to the organization as a 
whole and its role in the bargaining 
process. Not much enthusiasm has 
been generated for research in this 
area due to the inaccessibility of data. 

Considerably more research has 
been completed on the organization 
of unions and their role in the collec- 
tive bargaining process. Shister,** 
Lester ** and Pierson ** have examined 
the organization of different unions 
and have shown the relationships of 
organization on the role of the union 
in the bargaining process. Their work 
has been primarily statistically oriented. 
The other work in the area has been 
generally descriptive in nature. But, 
currently there is sufficient empirical 
research on the formal union organi- 
zation area that higher order constructs 
could conceivably be formulated. In- 
formal organization of unions has not 
been studied rigorously due again to 
the inaccessibility of data. 

3. The Role of Administration —Es- 
sentially the role of administration 
in union-management relations is the 
role of policy formulation whether 
it be formal or informal. Although 
increasing amounts of research are 
being done on administration, little 
work is being attempted on the role 
of decision making in collective bar- 
gaining. Although Turnbull set up 
some research hypotheses in 1948,* 
many of them still remain for the 
ardent researcher. His suggestions 
covered: policy formulation, the man- 


ner of viewing the contract and the 
nature of specific policies. Most of 
the work in this area has been related 
to the last items since research on a 
specific policy or policies in different 
firms and industries is considerably 
easier than integrating a psychological- 
social-economic method which would 
attempt to explain the view of the 
contract from the union or manage- 
ment standpoint. The role of admin- 
istration in the bargaining process is 
partly in the descriptive stage of de- 
velopment and partly in the empirical 
law stage. 

4. The Political 
Two types of political consideration 
have been researched: (1) the union 
as a political institution and (2) the 
political nature of union-management 
relations. The first of these has been 
described in many different volumes *’ 
and additional statistical work has 
been completed.** Perhaps there is 
suffizient research on the union as a 
political institution to set up empiri- 
cal laws and attempt to advance to 
a higher stage of development. 


Considerations. — 


Very little research has been started 


on union-management relations as a 


89 


political institution. Ross *® was one 
of the first researchers to document 
empirically some of his concepts on 
wages and the political relationship 
of the union and management. Addi- 
tional research of an empirical nature 
should be the 
pect of labor-management relations 
as a political institution. 


as- 


considered on 





* Source cited at footnote 82. 

“ Richard A. Lester, Labor and Industrial 
Relations, MacMillan, New York, 1951. 

* Frank C. Pierson, “The Government of 
Trade Unions,” 7 Industrial and Labor Rela- 
tions Review, 1949, pp. 593-608. 

* Social Science Research Council, cited at 
footnote 2, at pp. 49-52. 

* For illustrations of descriptive work, see 
J. B. S. Hardman and Maurice Newfeld, 
The House of Labor, Prentice-Hall, Inc., 
New York, 1951; Clark Kerr, “Trade-Union- 
ism and Distributive Shares,” pp. 279-292; 
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Jack Barbash, The Practice of Unionism. 
Harper and Brothers, New York, 1956. 

“For illustrations of empirical research, 
see Joseph Shister, ‘“Trade-Union Govern- 
ment,” pp. 68-112; Philip Taft, “The Con- 
stitutional Power of the Chief Officer in 
American Labor Unions,” 62 Quarterly J our- 
nal of Economics, 1948, pp. 459-471; Clyde 
Summers, “Disciplinary Procedures of 
Unions,” Industrial and Labor Relations 
Review, October, 1950, pp. 15-32. 

” Ross, cited at footnote 17. 
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D. The Institutional Character of 
Unions and Management. — Funda- 
mental research on the institutional 
character of unions and management 
can be essentially categorized into 
three types: (1) economic, (2) labor 
markets and labor mobility and (3) 
the framework of political rules or 
public regulation. 

1. The Factors. — These 
factors consider such complex situa- 


Economic 


tions as marketing factors, unemploy- 
ment and the impacts of unionism. 


Research on marketing factors, a 


term defined by Shister, is that part 
of economics which overlaps into the 
collective bargaining process includ- 
ing such aspects as the structure of 


the product market and variations in 
supply and demand as related to 
labor.*° Primarily the marketing fac- 
tor research has been model study 
in micro-economics which is applic- 
able to unions and management in the 
bargaining process. The research has 
been basically logical deduction, al- 
though some economists are swing- 
ing toward an attempt at empirical 
validation of these institutional models. 

Hildebrand recently completed an 
up-to-date article on research on the 
economic effects of unionism includ- 
ing: (1) the distributive impact, (2) 
the inflationary impact, (3) the allo- 


cative impact and (4) the impact 


upon economic institutions and growth.” 
The contributions to industrial rela- 
tions research from, men working on 
the distributive impact of unions has 
been on both the descriptive and em- 
pirical law levels.*? If sufficient data 
are accumulated at the empirical law 
level, higher order constructs involv- 
ing other facets of the economic effect 
of unions may be hypothesized. Most 
of the work on the inflationary effect of 
unionism has been descriptive in 
nature.** Ross has led the way to the 
beginning of empirical research on 
the allocative impact of unions on 
wages.** Other research has followed 
his initial attempt to explain wages, 
but much of the work done in this 
area is still best “arm- 
chair.” * Lastly, the research on the 
impact upon institutions 
and growth can be largely classified 
as descriptive although some empiri- 
cal research is beginning to appear.*® 

2. Labor Markets and Labor Mobil- 
ity.—The institutional aspects of labor 
markets has been widely studied. One 
of the best recent research compen- 
diums is that of Parnes.** He divided 
all research on labor markets into eight 
groups: (1) the evaluation and test- 
ing of alternative working force con- 
cepts, (2) secular and cyclical variations 


classified as 


95 


economic 


in labor force size and 


tion, (3) 


composi- 


conceptualization of the 





“ Shister, cited at footnote 13, at p. 51. 

" Hildebrand, cited at footnote 28, at pp. 
98-145. 

@ For illustrations of some empirical work 
in the area of distributive shares, see Harold 
M. Levinson, “Collective Bargaining and 
Income Distribution,” 64 American Economic 
Review, Papers and Proceedings, May, 1954, 
pp. 315-316; D. Gale Johnson, “The Func- 
tional Distribution of Income in the United 
States, 1850-1952,” 36 Review of Economics 
and Statistics, May, 1954, pp. 175-182. 

“For examples of this descriptive work, 
see William Beveridge, Full Employment im 
a Free Society, W. W. Norton and Com- 
pany Inc., 1945, pp. 194-207; Walter A. 
Morton, “Trade Unionism, Full Employ- 
ment, and Inflation,” 60 American Economic 


Review, March, 1950, pp. 13-39; Milton 
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Friedman, “Some Comments on the Signi- 
ficance of Labor Unions for Economic 
Policy,” The Impact of the Union, Harcourt, 
Brace, Inc., New York, 1951, pp. 204-234. 

“Arthur Ross, Trade Union Wage Policy, 
pp. 113-133. 

* For an example of empirical research, 
see H. M. Douty, “Union and Non-Union 
Wages,” Employment and Wages in the 
United States, Twentieth Century Fund, 
New York, 1953, pp. 493-501. 

“For some of the better work in this 
area, see Kerr, cited at footnote 26, at pp. 
92-110; Reynolds, cited at footnote 22. at 
pp. 19-203. 

“Herbert S. Parnes, “The Labor Force 
and Labor Markets, “Employment Relations 
Research, Harper and Brothers, New York, 
1960, pp. 1-42. 
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(4) the volume and 
characteristics of labor mobility, (5) 
the correlates of mobility, (6) the 
effect of collective bargaining on la- 
bor mobility, (7) the labor market 
decisions of manual workers and (8) 
the labor market policies of employ- 
ers.°S In the overall area of institu- 
tional labor markets, there has been 
much empirical research which would 
contribute to empirical principles and 
to the formulation of higher order 
constructs.®® One of the areas in labor 
mobility which has been neglected 
from a research standpoint is that of 
the effect of trade unionism on labor 
mobility. Most of the work in this 
last area has been of the small area 
sample type.*®° From the present re- 
search on labor mobility, a theory of 
labor mobility built on the empirical 
research could be hypothesized. 


3. The Effect of Public Regulation. 

From a research standpoint, this 
is an area which has been broached 
by different types of research, but 
which has never passed the descrip- 
tive level." The research at this 
descriptive level has been emotional, 
exhorting one party or the other to 
do something.’” A great deal of hard 
work will be necessary in this area before 
any empirical principles will evolve. 


labor market, 


E. Outside Factors Affecting the 
Collective Bargaining Relationship.— 
Lastly, there are outside factors 
which affect the collective bargaining 
relationship including: (1) ethnic, 
racial and religious factors, (2) loca- 
tion factors, (3) personality factors 
and (4) the interrelatedness of all 
factors. These outside factors per- 
meate some of the other sections of 
collective bargaining research. 


1. Ethnic, Racial and Religious Fac- 
tors—Very little research has been 
done on the subject of ethnic, racial 
Turnbull sug- 


103 


and religious factors. 
gested two different types of study: 
(1) studies of the impacts of em- 
ployer and union attitudes toward 
ethnic, racial and religious character- 
istics of prospective employees or 
members and (2) studies of the im- 
pact of ethnic, racial and religious 
characteristics of employers and union 
spokesmen in the contractual process. 
The work in this area has been pri- 
marily descriptive although there are 
a few statistical studies.*% 

2. Location Factors —Turnbull dis- 
cussed the question of location fac- 
tors or the relationship of location 
with reference to supply, quality, or 





* Parnes, cited at footnote 97, at p. 1. 

* Illustrations of these are the observa- 
tions on New Haven and Oakland by: Rey- 
nolds, cited at footnote 22; Seymour Lipset 
and Joan Gordon, “Mobility and Trade 
Union Membership,” Class, Status, and 
Power, The Free Press, Glencoe, Illinois, 
1953, pp. 498-499. 

™ For illustrations of the varied types of 
research on labor mobility, see Philip M. 
Hauser, “Mobility in Labor Force Partici- 
pation,” Labor Mobility and Economic Op- 
portunity, John Wiley and Sons, Inc., New 
York, 1954, pp. 8-46; Kerr, cited at foot- 
note 96, at pp. 92-110; Seymour M. Lipset 
and Reinhard Bendix, Social Mobility in In- 
dustrial Society, University of California, 
Berkeley and Los Angeles, 1959; Gladys 
Palmer, Labor Mobility in Six Cities, Social 
Science Research Council, New York, 1954; 
Social Science Research Council, “Research 
on Labor Mobility.” 
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™ For suggested research hypotheses, see 
Social Science Research Council, “Labor- 
Management Relations,” pp. 25-27. 

™ For a discussion of public regulation 
of welfare and pension plans, see Tilove, 
cited at footnote 51, at pp. 166-167. For a 
discussion on dispute settlement, see Gordon 
Bloom and Herbert R. Northrup, “Public 
Policy and Dispute Settlement,” Employ- 
ment Relations Research, Harper and Broth- 
ers, 1960, pp. 132-171. For a discussion of 
the Taft-Hartley Act, see Davey, cited at 
footnote 2, at pp. 43-81; Davey, “The Oper- 
ational Impact of the Taft-Hartley Act 
Upon Collective Bargaining Relationships,” 
New Dimensions in Collective Bargaining, 
Harper and Brothers, New York, 1959, pp. 
179-199. 

™ Social Science Research Council, cited 
at footnote 2, at pp. 22-23. 

™ For descriptive articles, see Jack Bar- 
bash, “Ethnic Factors in the Development 
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labor cost.**> Hoover also suggested 
several hypotheses discussing signifi- 
cant factors with reference to 
tion.’°® Shister, ten years after these 
publications, concluded that research 
on the relationship of location to the 


loca- 


collective bargaining process was em- 
pirically inconclusive.’*” The research, 
although empirical in many cases, has 
come up with many contrary findings 
in reasonably identical situations. In 
this area, the research has not led to 
the hypothesizing of higher order 
constructs which would lead to a general- 
location theory based on empirical fact. 

3. Personality Factors. — Many ar- 
ticles have been published in the past 
few years on the relationship of per- 
sonality in the work setting and in 
the collective bargaining process.’ 
Recently the Industrial Relations Re- 
search Association the 
topic sufficientiy important to pub- 
lish a volume on the relationship of 
human relations to the industrial set- 
ting.’°? Some of the work which has 
been done on just the field of person- 


considered 


ality is probably applicable to the 
collective bargaining setting.”° The 


research in this area has been ad- 
vancing toward more empirical stud- 
ies and higher order constructs based 
on interdisciplinary studies may be 


postulated in the next few years. 


4. The Interrelationship of All Fac- 
tors —Lastly, after all the research has 
been mentioned on a segmented basis, 
the factors are interrelated. 
Selekman *” Shis 
stress this oneness of the total 
From 


most of 
Turnbull,’ 
ter 113 
collective bargaining process. 
the basic framework of this paper, it 
is obvious that these interrelated fac- 
tors should not be theorized into an 
all-inclusive general theory of collec- 
tive bargaining without sufficient 
empirical background data. Little re- 
search and most descriptive work 
have been completed in attempts to 
describe the collective bargaining 
process and its place in the industrial 


and 


relations field. 


Conclusion 

After reviewing the collective bar 
gaining research in the light of the 
framework postulated at the begin- 
ning of this article, the conclusion 
must be drawn that although much 
fine empirical work has been com- 
pleted in this area, there is still much 
work remaining. Collective bargain- 
ing research has contributed many 
fine studies, some statistical 
work and many descriptive articles to 
relations How 


case 
industrial research. 
ever, many additive segmental! stud- 





(Footnote 104 continued) 
of the American Labor Movement,” Jnter- 
preting the Labor Movement, Industrial Re- 
lations Research Association, New York, 
1952, pp. 70-82; Will Herberg, “Jewish 
Labor Movement in the United States: Early 
Years to World War I,” 5 Industrial and 
Labor Relations Review, July, 1952; “Jewish 
Labor Movement in the United States: 
World War I to Present,” 6 Industrial and 
Labor Relations Review, October, 1952, pp. 
44-66. For empirical studies, see Robert C 
Weaver, Negro Labor, Harcourt, Brace, 
Inc., New York, 1946; Herbert R. North- 
rup, Organized Labor and the Negro, Harper 
and Brothers, New York, 1944. 

* Social Science Research Council, cited 
at footnote 2, at pp. 37-39. 

* Edgar M. Hoover, Jr., The Location of 
Economic Activity, McGraw-Hill Book Co., 
Inc., New York, 1948. 
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 Shister, cited at footnote 13, at p. 32. 

** For an early summary of descriptive 
terms used in personality studies, see Social 
Science Research Council, cited at footnote 
2, at pp. 52-55. 

™ IRRA, “Research in Industrial Human 
Relations, cited at footnote 1. 

™ For an example of recent research on 
personality, see Chris Argyris, Personality 
and Organization, Harper and _ Brothers, 
New York, 1957. 

™ Social Science Research Council, cited 
at footnote 2, at p. 15. 

™ Benjamin M. Selekman, “Some Impli- 
cations and Problems of Collective Bar- 
gaining,” The New Industrial Relations, 
Cornell University Press, Ithaca, 1948, p. 35. 

“’ Shister, cited at footnote 13, at pp. 50-53. 
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tude scaling. From Turnbull's origi- 
nal planning memorandum to the 
latest publications of the Industrial 
Relations Research Association, many 
different ideas have been hypothe- 


ies will have to be completed in the 
over-all area of collective bargaining 
research before suitable empirical 
laws can be set up to provide empiri- 
cal validation for higher order con- 
structs and theories. 

In the future, many different meth- 
odological techniques may be used 
to provide this empirical knowledge 
including the case study, the experi- 
mental approach, the comparative 
situation, survey techniques and atti- 


sized for actual research investiga- 
tion.’* These bargaining 
the 
structure of future higher order con- 
structs for the field of industrial rela- 


[The End] 


collective 


research suggestions will form 


tions. 
KENNEDY ON LABOR DAY 

[This is an excerpt from President Kennedy’s Labor Day message. | 

It is clear that the maintenance of a fully competent labor force 
requires constant reinvestment in skills so that greater job opportunity, 
resulting from an expanded economic life, can be capitalized upon. 

Especially needful of attention is the situation of the older person 
who becomes unemployed and finds no market for his ability and the 
young man or woman who faces a competitive labor force without 
adequate training. 

Perhaps in no other area of our national life is the need to realize 
our ideal so clearly an economic necessity as in the attainment of 
genuine equality of opportunity for all. We serve ourselves and the 
stature of freedom throughout the world by serving our moral commit- 
ment to equality. Our government, in its own employment policies, 
will hold to this commitment and it must predominate in the personnel 
and membership policies of all organizations whose power or activities 
affect the public interest. 

Full employment through wider opportunity for the occupationally 
displaced and the minority group member rests ultimately, as do all 
of our ambitions for higher economic life, upon the ability of the 
economy to grow. This Labor Day we can find satisfaction that our 
government, this Administration and the Congress, have been suc- 
cessful in enacting legislation such as the Temporary Extended Unem- 
ployment Compensation Act, the new Minimum Wage Law, the Area 
Redevelopment Act, improved Social Security, and the Housing Act 
that contributes to the economic welfare of all of our people. The 
guide-posts to the further and greater progress we seek are these: 

Wage and price policies that contribute to expansion without 
impairing our competitive posture in world markets; great productivity 
from a wise use of scientific discovery and the exertion of dedicated 
individual effort; the proper utilization of increased resources for the 
fulfillment of urgent national needs; statesmanship in collective bar- 
gaining that acknowledges the public interest. 





noted at footnote 1. For a discussion of 


4 These suggestions are noted in: Social 


Science Research Council. “Labor Manage- 
ment Relations: A Research Planning 
Memorandum,” and in the four Industrial 
Relations Research Association publications 
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trends and problems in industrial relations 


research, See C. E. Goode, Personnel Re- 
search Frontiers, Public Personnel Associa- 
tion, Chicago, 1958, pp. 38-39, 88-93. 
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A Collegiate Investigation 


of the Landrum-Griffin Act 


By HEM C. JAIN 





The author reports on the organization and results of an 
eight-part seminar on the Labor-Management Reporting and 
Disclosure Act of 1959 held at Evansville College last fall. 





rYYHE MOST SIGNIFICANT new development which occurred 

in industrial relations in 1959 was the passing of the Labor- 
Management Reporting and Disclosure Act by Congress. This rep- 
resents the legislative culmination of several years of investigation 
by the McClellan Committee. During the public hearings the com- 
mittee compiled a record of illegal activity of certain unions and 
their officers, of coercion of employees and smaller employers through 
the use of secondary boycotts, hot cargo agreements and organi- 
zational picketing, and of shady dealings and interference with em- 
ployees’ rights by certain “middlemen” serving as management 
consultants. These hearings and the dispassionate and dramatic appeal 
to the nation by President Eisenhower greatly aroused public opinion 
in favor of legislation by the Congress to curb such activities by 
unions and management. 


The new law is comprehensive, highly complex and even in some 
respects ambiguous and confusing. It affects, to a considerable 
degree, the internal affairs of the unions, its officers, the activities of 
employers and union and management consultants. It has rigid 
compliance requirements, such as filling out numerous reports. The 
penalty in some cases is rather heavy. This makes it imperative 
that personnel directors, union members and officials, and industrial 
relations consultants be aware of, and understand, the new legal and 
administrative requirements. 

In order to study this law and its interpretations, several per- 
sonnel directors, industrial relations managers and union officials 
in the tri-state area of Southern Indiana, Illinois, and Kentucky 
requested that Evansville College conduct a seminar in the fall of 


1960-1961. 
Landrum-Griffin in College 





Mr. Jain, instructor of management at Evansville Col- 
lege, Evansville, Indiana, has accepted a post at the 
University of Illinois for the coming academic year. 





Scope and Limits of the Program 


In organizing this seminar we had 
to face quite a few problems. My 
experiences might be of some help 
to my colleagues in the teaching pro- 
fession. Some of the questions I 
asked myself were as follows: (1) 
Who will be interested in a course 
such as this? (2) Should we permit 
honor or senior full-time students in 
this course? (3) What should be the 
size of the class? (4) How much 
time will be allotted for this seminar? 
(5) Just how detailed should the sub- 
ject matter be discussed? (6) What 
will be the teaching methods? (7) 
What texts and other teaching aids 
are available and can be used? (8) 
Who will instruct the class and how 


? 


should we determine his qualifications ! 
(9) How and where to find resource 
personnel to speak on different phases 
of the law or to serve as a moderator 
in a panel of labor and management 
officials ? 

In response to more than 200 letters 
to universities, labor-management or- 
ganizations, professional societies and 
consultants, I received some very use- 
ful suggestions and ideas. Especially, 
the experiences of the following schools 
have helped me considerably in plan- 
ning and organizing the seminar: 


Northwestern University is pres- 
ently handling the Labor-Manage- 


ment Reporting and Disclosure Act 
of 1959 as a part of the course in 
“The Government and Labor Rela- 
tions.” * The Industrial Relations and 
Labor Education Program of the In- 
dustrial Relations Center at the Uni- 
versity of Minnesota sponsored four 
conferences on the new labor law 
over the fall and winter quarters of 
1959-1960, as well as two classes for 
the central labor bodies in the twin 
classes.” Professor Jack Barbash, at 
the School of Workers, University 
of Wisconsin, is using a very inter- 
esting method in teaching this law. 
He is having the students read the 
relevant portion of the law in class, 
then respond to the questions in 
the exercises and finally to discuss 
the answers in class. He does not 
attempt to grade the answers, as in 
some of the questions there is no 
one correct answer. According to 
Professor Barbash, the virtue of this 
approach is that it forces the student 
to look to the law for the sources 
of his answers; as well as it gets the 
student to think about the concrete 
application of the law.* The Uni- 
versity of Illinois, College of Law 
and the Institute of Labor and In- 
dustrial Relations, also conducted a 
conference on problems under the new 
federal labor law in April, 1960. 


After taking into consideration the 
valuable suggestions and guidance of 





1 Professor Robert Woodworth’s letter. 
? Mr. Kilpatrick’s letter. 
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these professors, we decided to have 
a series of eight, two-hour weekly 
conferences in the Fall, 1960. Such 
a course logically divides itself into 
two parts: (1) The first six titles 
of the new law largely deal with 
internal unionism; (2) Title VII deals 
wholly with the Taft-Hartley amend- 
ments. It was equally important to 
include in this seminar some back- 
ground material on other labor laws. 
Our conference and class discussion 
was broken down by titles as follows: * 

1. “Background: Wagner Act, Taft- 
Hartley Act; Functions and struc- 
tures of NLRB; Hearings of McClellan 
Committee.” 

2. “An over-all look at the new 
labor law; How the law affects dif- 
ferent parties: unions, its officers, em- 
ployees and members, employers and 
consultants.” 


3. “Rights for union members and 
reporting requirements for unions, 
its officers and employees.” 

4. “How will the new rights of 
union members affect management; 
Reporting requirements of employers, 
consultants, trusteeships, etc.” 

5. “Union Officers: Their election, 
removal, and regulation.” 

6. “Problems of federal, state ju- 
risdiction and the administration of 
the new labor law.” 


— 


7. “(1) Picketing changes and rep- 
resentation changes; (2) Secondary 
boycott changes and hot cargo: How 
will they affect management?” 

8. “Panel: 
labor law.” 


An appraisal of the new 


These sessions were held in the 
evening to fit the needs of our special 
students who work during the day in 
their offices. This seminar was a 
part of our Community College pro- 
gram. In its very initial stages this 
seminar was designed for labor and 


management executives who are re- 
sponsible for labor-management rela- 
tions. Seven union officers, representing 
the AFL-CIO Unions (Machinists, 
Construction) and Teamsters Union, 
and five personnel and industrial re- 
lations directors were enrolled in the 
seminar. However, later on four 
senior students, who were primarily 
interested in labor relations, were also 
permitted to take this course. Five 
of these 16 students expressed their 
desire to take this seminar for credit. 
These students were required to write 
a term paper to merit academic credit. 
Because of the newness of the law, 
there are no case histories available; 
and it is not easy to put adequate 
teaching materials together on the 
new federal labor law. However, 
there are an increasing number of 
comments, articles, symposia, pam- 
phlets and books available. We used 
the Labor Law Course published by 
Commerce Clearing House, Inc., of 
Chicago as one of our basic texts. 
The biggest problem connected with 
the organization of a course of this 
nature was finding competent people 
to present the material effectively and 
to answer the technical questions. 
However, I must acknowledge with 
gratitude the fine cooperation I re- 
ceived from the Director of Informa- 
tion, Publications and Reports of the 
United States Department of Labor, 
Indiana AFL-CIO and Teamsters 
Union leaders, and three prominent 
labor - management This 
warm and generous response meant 


attorneys. 


their making preparations for discus- 
sion on exceedingly complex issues 
upon very short notice and sometimes 
traveling long distances. 

Most of our sessions were addressed 
by these prominent outside speakers. 
They lectured on important individual 
provisions and later directed the dis- 





‘Suggestions given by Professor Ray 
Arensman, Chairman, Business Administra- 
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tion and Economics Department, Evans- 
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cussion and answered the questions. 
The most important phase of the whole 
program was the panel on the “Ap- 
praisal of the new labor law” in 
which union - management attorneys 
and the Director of Information of 
the Labor Department participated. 
This session was well attended by the 
students, their guests and other col- 
lege faculty members. Throughout the 
seminar the discussion was stimulating 
and lively. The conflicting opinions 
of the labor and management repre- 
sentatives in the class were handled 
in the initial stages very diplomatically 
by the speakers, who approached these 
issues from a rational and practical 
angle rather than emotional. I be- 
lieve the regular students, as well as 
union and management representa- 
tives, equally benefited from it. Their 
biggest gain was in acquiring practical 
insights into the working of this new 
law. 


As a result of the McClellan Com- 
mittee’s findings, the general philos- 


ophy of this new law is that Congress 
still finds it in the public interest for 
the federal government to protect the 
employee’s organizational and collec- 
tive bargaining rights as well as allow 
the free flow of interstate commerce. 


Labor Unions and the New Law.— 
Labor unions now must have, and 
must file with the federal government, 
constitutions and by-laws as well as 
annual financial reports. Union mem- 
bers are assured the right to vote by 
secret ballot on increases in dues and 
fees as well as on the levy of special 
assessments at local and national 
level. Under the new law, unions 
must conduct fair public hearings in 
disciplinary cases where the accused 
faces the possibility of suspension or 
expulsion from the organization. Trus- 
teeship provisions limit the maximum 
period of 18 months unless union lead- 


ership can show good reasons for 
maintaining it for a longer period. 
Election provisions, under the new 
law, require that national union offi- 
cials must be elected at least once in 
every five years and that union offi- 
cers handling union funds must be 
bonded. 

How Union Officials Are Affected. — 
Union officials must file annual re- 
ports of all conflict of interest trans- 
actions with their unions or with the 
companies with whom their union 
may be negotiating in which they or 
their wives or children have engaged. 
Theft or embezzlement of union funds 
is made a crime punishable by fine or 
imprisonment. A limit of $2,000 has 
been placed on loans to officials of the 
union. A further provision requires 
the bonding of union representatives 
who handle union funds, an amount 
equal to 10 per cent of the funds 
handled; and the surety must be an 
American company approved by the 
Secretary of the Treasury. Persons 
convicted of serious crimes will be 
barred from holding union offices for 
five years. Use of force by union 
leaders against its members has been 
made a fedral offense.® 

Rights of Union Members.—Union 
members are guaranteed, under the 
new law, the freedom of speech and 
assembly in relation to their union. 
They are entitled to nominate or vote 
upon union officer candidates and can 
challenge any election results which 
are suspected by them as being il- 
legal. 

Obligations of Employers and Labor 
Relations Consultants —Employers and 
labor relations consultants are re- 
quired, under the new law, to report 
annually to the Secretary of Labor on 
all payments made or received for the 
purpose of influencing employees in 
the exercise of their rights to organ- 





*Excerpts from the Conference on the 
New Labor Law at the University of Minne- 
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ize and to bargain collectively and on 
transactions with union representa- 
tives involving conflict of interest. 
Amendments to the Taft-Hartley Act. 
—Title VII of the new law deals with 
the problems of the federal-state juris- 
diction, economic strikes by courts, 
the “hot cargo” contract, organization 
and recognition of picketing, and spe- 
cial membership and prehiring prob- 
lems of the building and construction 
industry. With respect to the prob- 
lem of what to do about the jurisdic- 
tional ‘no man’s land,’ the amendment 
permits state courts or agencies to 
take cases declined by National Labor 
Relations Board as too small to affect 
interstate commerce. Organizational 
picketing within 12 months after an 
NLRB election or after an employer 
has lawfully recognized another union 
is prohibited altogether. Picketing, 
for the purpose of “shaking down” the 
employer rather than achieving a le- 
gitimate union objective, is made a 
federal! crime. Amendments relating 
to the “hot cargo” agreements and to 
secondary beycotts are more contro- 
versial. Under the hot cargo agree- 
ments, an employer agrees that his 
employees need not handle goods of 
an “unfair” employer having a pre- 
carious status, The amendment makes 
it unfair practice to enter into express 
or implied arrangements of this type 
which are declared to be void.® Cer- 
tain practices in the building and con- 
struction industry have been legalized. 


At the end of this seminar the par- 
ticipants had developed a very healthy 
attitude. It seemed to be the general 
consensus of the class, as well as 
labor-management attorneys and the 
Director of Information of the Labor 
Department who participated on our 
panel, that both management and 
labor are seeking ways to live with 
the law. This is especially true of the 


Teamsters Union, whose representa 
tive claimed that they are really bear- 
ing the brunt of the whole law. The 
management officials believed that the 
new law would have little effect on 
the operations of most companies. 
The changes the companies would 
have to make in their operations 
would be smaller in comparison to the 
ones unions must adopt to comply 
with the law. The confusion that 
would arise in the interpretation of 
the law, in most instances, would 
have to be brought before the courts. 
This would mean more time and 
money spent by labor and manage- 
ment groups. There would be much 
more reporting and accounting re- 
quired by both the parties. 


Generally speaking, all this is justi- 
fied under the law in the name of 
democratic control of the organization 
by the rank and file members. How- 
ever, this law is difficult to be en- 
forced and administered, in view of 
the fact that collective bargaining re- 
lationships between local unions and 


employers have taken varying forms 


in response to the economic problems 
and traditional practice of different 
trades and industries. 

The impact of the Taft-Hartley 
amendment is greatest in the area of 
picketing and strikes. Secondary em- 
ployers are in a better position to 
protect themselves. The employers 
faced with organizing efforts will be 
able to obtain relief through quick 
election or an end to picketing.’ 

The enactment of this new law is 
not going to solve all the problems 
with which it deals, but it will stimu- 
late the rank and file members to safe- 
their interests. It will 
curb, to a certain degree, undesirable 


guard also 


activity of certain unions, employers 


and others. [The End] 





* Benjamin Aaron, “The New Labor Law,” 
The Nation, No. 21, 1959. 


Landrum-Griffin in College 


* Abstracted from an address by Theodore 
Horvath, “The Impact of the New Law 
on Emplovers.” 
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Arbitration 





Decisions « « « 
Developments 








Alleged Practice Could Not Negate Explicit Contract Language.—An 
alleged practice and procedure cannot serve to negate or dilute the clear 
and explicit language of the contract regarding seniority, held Arbitrator 
Harry J. Dworkin. 


He, therefore, upheld the grievance of a senior employee who protested 
the recall of a junior employee to the department in which both had worked. 
Seniority rights on layoff and recall were established by the contract in an 
unqualified manner, contingent only upon the employee’s having the ability 
to perform the work. Here the senior employee had the requisite ability. 
The company was directed to reimburse him for his loss of earnings resulting 
from the improper recall of the junior employee (Ohio Steel Foundry Co. and 
Auto Workers, Locals 926 & 975, 61-3 ARB § 8612). 


Increased Work Assignment Constituted Change in Job Content.—The 
company undertook a re-evaluation of the job of drill-press operator, later 
increasing the number of presses run by one operator. 


The company asserted that it had the right to change the job, since no 
limitatior on job changes was incorporated in the contract. The union insisted 
that the job change had violated the job description portion of the agreement. 


Chairman Maurice E. Nichols ruled—and the union member of the board 
of arbitration concurred—that the company had the right to change the job 
in question. It was held that, while the board had no authority to pass on the 
adequacy of the present job description, it was empowered to rule on the 
question of change. It ruled that the increased work assignment did not 
comply with the agreement and constituted a change in job content. (Babcock 
& Wilcox Co., Barberton Works, and Boilermakers, Local 900, 61-3 ARB § 8601). 


Company Not Required to Pay for Travel “Overtime.”—It was company 
practice when an employee worked at least eight minutes beyond the end 
of his shift to grant him overtime pay for a quarter of an hour. An employee 
working overtime at a loading dock completed his stint and was transported 
back to the plant by his foreman. He then punched out eight minutes after 
the hour when his work was completed. The union contended that he was 
entitled to an additional quarter hour of overtime pay. 


Arbitrator Elmer E. Hilpert denied the grievance, finding that the agree- 
ment provided for pay only for time actually worked. There was neither a 
custom nor a practice requiring payment for travel time (Wyandotte Chemicals 


Corp., Geismar Works, and Oil Workers, Local 4-620, 61-3 ARB { 8602). 
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In Future Issues... 


A MEMBER OF THE NLRB, John H. Fanning, discusses many 
of the current problems now facing the Board in an article sched 
uled for November. The number one problem, he feels, is the ever 
increasing caseload and the proper method of handling it. Since 1957, 
the average annual caseload has skyrocketed from about 13,000 to 
over 22,000. To combat this backlog-creating volume of cases, the 
NLRB now maintains 28 regional offices throughout the country 
As of May 15, the Board has been able to delegate its powers in rep 
resentation elections to its Regional Directors. 


a AUSTRALIAN EXPERIENCE in settling plant disputes 
is the subject of an article scheduled for the November issue. 
The author, Frank T. deVyver of Duke University, points out that 
three U. S. Supreme Court decisions have forced management to re 
examine the American system of arbitration of plant grievances, In 
Australia, grievance procedures and arbitration of plant disputes are 
unheard of. The author’s analysis of grievance settlement “down 
under” may have considerable value for American labor-management 
relations. 


HE IMPACT of the Taft-Hartley Act on the jurisdictional dis 

pute will receive an exhaustive examination next month. South 
ern Illinois University Professor Irving Kovarsky has written a 
searching analysis of the effect of Taft-Hartley Sections (8) (b)(4)(D) 
and 10(k) on all forms of organizational and work rivalry. These 
sections, he says, were designed to control the economic coercion 
which often follows jurisdictional rivalry. 


HAT THE NLRB has done under the Taft-Hartley restrictions 

on jurisdictional disputes will be further examined in November. 
Daniel L. Schneidman, a Milwaukee attorney, uses a 1961 jurisdi 
tional dispute case, NLRB v. Radio and Television Broadcast Engi 
neers, Local 1212, as a jumping-off point for discussion of the NLRB’s 
policies in such disputes. 
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